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The act relating to the supervision of mort- 
gage companies, the text of which was pub- 
lished in the last JouRNAL, as pending before 
the New York legislature, has failed to be- 
come a law. It was passed by the assembly, 
but did not go through the senate before the 
close of the session. 


In our next number we commence a series 
of articles on a very important topic, namely, 
the liability of banks paying or accepting 
forged paper. Questions arising upon the 
payment of such paper present themselves in 
a variety of ways, and the cases on the sub- 
ject are far from uniform. A thorough ex- 
position of this branch of the law in all its 
various ramifications will be useful, not only 
as a matter of information for present guid- 
ance, but as the preliminary step in a move- 
ment to simplify the rules governing this im- 
portant subject. 


The opinion of the court of appeals of 
Maryland in the case of Manufacturers’ 
National Bank v. Swift, published in this 
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number, will be of interest to our readers. 
The rule is announced that the payment of 
a check by a bank is a finality, and the fact 
that the drawer had no funds on deposit will 
not give the bank any remedy against the 
holder, in the absence of fraud on his part. 
The court says, that it is the duty of a bank 
to know the state of the depositor’s account, 
and if it makes a mistake in this respect it 
must abide the consequences. 


A very interesting discussion of a very im- 
portant point in the law of banking is con- 
tained in the opinion of Folkes, J., of the 
supreme court of Tennessee, in the case of 
Grissom v. Commercial National Bank, re- 
ported in this number. After thorough con- 
sideration and a full review of the authorities, 
the court holds that a bank has no authority 
to pay its depositor’s note, made payable 
thereat, in the absence of instructions from 
the maker, or an understanding with him to 
that effect, and that a custom among banks 
so to do, in order to be binding upon the de- 
positor, “must be general as to place, and not 
confined to any particular bank or banks; it 
must be certain and uniform, and there must 
be reasonable ground to suppose that the cus- 
tom was known to both parties to the con- 
tract.” Otherwise the bank pays at its peril. 
In the present instance, although the testi- 
mony of the officers of four banks in Nash- 
ville was introduced to prove such a custom, 
it was unknown to the depositor, and he was 
held not to be bound thereby. ‘This opinion 
will repay a careful reading by all bankers 
who are in the habit of paying the notes of 
their depositors, payable at their banks, at 
maturity, without special instruction from, or 
understanding with, the makers. ‘The decis- 
ions as to the bank’s right so to do are not 
uniform, and it would be well for bankers in 
every state to inform themselves of the law, 
or absence of law, in their state, upon the 
point as a guide for future action. We will 
be pleased to publish information regarding 
the condition of the law in any particular 
state upon this question, as to which the 
reader may be in doubt. 
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The law governing the liability of banks for 
the defaults of their correspondents, where 
paperis taken for collection at distant places, 
stands in great need of reformation, and 
measures should be taken at once by bankers 
looking to that end. ‘The decisions upon the 
subject, as shown by the article published in 
the last JouRNAL, widely conflict, and not only 
do the courts of sister states announce con- 
trary doctrines, but even in single states, as in 
Tilinois and elsewhere, two different rules of 
liability are promulgated by the respective 
federal and state tribunals. The pressing 
need is for a single, uniform rule of liabil- 
ity for every state in the Union, just and 
equitable for both banker and customer. To 
obtain this, steps should be taken to induce 
legislative action at the earliest possible op- 
portunity in the various states. 

The question here arises: What uniform rule 
would be just and equitable for both banker 
and customer? ‘To us, the rule holding the 


bank bound to send the paper to a reputabie 
and competent correspondent for collection, 


and liable for a failure so to do, but not for 
the neglect or default of its correspondent, 
is eminently the proper one. The rule an- 
nounced in New York, Ohio, Indiana and 
other states, that a bank receiving paper for 
collection is responsible for the acts of all 
subsequent agents, is, in view of the nature of 
the employment, too severe. It is founded 
on the common law principle of agency that 
the first agent is liable for the acts of all the 
sub-agents employed by him, and its ap- 
plication may be just when applied to agents 
who receive a compensation commensurate 
with the labor and risk attendant upon the 
subject of theiremployment. But, by reason 
of long established custom, a bank is 
expected to make collections gratuitously, 
or for a nominal compensation, and to 
make it the absolute insurer, without 
compensation, against any loss arising 
from the acts or defaults of agents over 
whom it has no control, is certainly inequit- 
able. An insurance company charges a com- 
mission or premium proportionate to the 
risk it undertakes. A shipper of goods limits 


his common liability, as agent, for the defaults 
of subsequent shippers, by special contract, 
where he receives compensation for the 
shipment; or, if he assumes liability therefor, 
he exacts additional compensation. A bank, 
however, is burdened by the law of many 
states with the risk of the handling and safe 
carriage by its correspondents of large amounts 
of money without compensation. These 
considerations suggest that the equitable rule 
is the one which makes the bank only liable 
for failure to transmit to a suitable sub-agent, 
but not an insurer of the funds in‘his hands, 
and the enactment of such a rule should be 
advocated in all those states where it is not 
already judicially established. ° 

But, pending the enactment of a uniform 
rule, bankers should protect themselves from 
lability by special agreement. Occasionally 
it is the practice for a banker to print a 
notice on his letter-head, or hang it up in the 
bank, or paste it in the pass book of the de- 
positor, limiting his liability for the defaults 
of correspondents; but this would not be 
conclusive evidence of an agreement between 
the banker and the depositor in accordance 
with the terms of the notice. An express 
agreement should be made, specifying and 
limiting the bank’s duty and liability. A 
precedent which it would be well for every 
bank in the country to follow, has been fur- 
nished by the banks of the Pittsburgh clear- 
ing house, who, some months ago, adopted 
the following resolutions : 

Resolved, by the associated banks of the 
Pittsburgh clearing house, That it be recom- 
mended to the banks and bankers of this 
city, that they hereafter receive paper for col- 
lection on points other than our own city, in- 
volving business through other banks or sub- 
agents, only on the following conditions, to 
be plainly expressed by written or printed no- 
tice in pass book, and also in book prepared 
specially for that purpose, namely : “All notes, 
drafts, and checks on distant points, received 
by this bank for collection or credit, shall be 
transmitted in the usual manner for collection, 
either direct to the banks on which the same 
shall be drawn, or to such banks or persons as 
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we shall deem reliable, with the express un- 
derstanding that we do it solely for the con- 
venience of our depositors or customers, and 
we shall not be liable for any loss incurred, 
directly or indirectly, by omission, negligence, 
or default of any such bank, person, or sub- 
agents, or for loss in transit, or from any other 
cause whatever, until the proceeds in actual 
money come into our possession. 

Resolved, further, That such condition be 
expressly agreed to by the party leaving such 
paper with the bank. 

The above notice to be pasted or printed in 
the pass book, and also in a book prepared 
specially for that purpose, and the depositor 
to sign an agreement beneath in substance, 
as follows: 

“T hereby agree that all notes, drafts, and 
checks deposited by me shall be received 
under and subject to all the terms and condi- 
tions of above notice.” 

By following the method here pointed out, 
the risk and responsibility attendant upon 
making collections at distant places will be 
largely obviated, and it is to be hoped that at 
some future day this precaution will be ren- 
dered unnecessary by a uniform statutory rule 
prevailing in all the states. 


NOTARIAL FEES IN THE VARIOUS 
STATES. 


The following is a compilation of the stat- 
utes of the various states and territories de- 
claring the fees which notaries public are 
entitled to receive in the matter of the col- 
lection of commercial paper : 

ALABAMA. For presenting any bill of ex- 
change for acceptance, or any bill of exchange, 
promissory note, or other writing for payment, 
fifty cents; for protesting the same for non- 
acceptance, or non-payment, certifying, affix- 
ing seal of office, and registering the same, 
one dollar; for notice of protest to each 
party, fifty cents; for giving copies from reg- 
ister, twenty cents for each hundred words ; 
for each certificate and seal to such copy, 
twenty-five cents. Code of 1886, Sec. 1113. 


Arizona. For protesting a bill or note for 
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non-acceptance or non-payment, registering, 
and seal, two dollars; each notice of protest, 
fifty cents; protest in all other cases, for each 
one hundred words, twenty cents; certificate 
and seal to such protest, seventy-five cents ; 
copies of all records and papers in their office, 
including certificate and seal, if less than two 
hundred words, seventy-five cents; if more 
than two hundred words, for each one hun- 
dred words in excess of two hundred, in ad- 
dition to the fee, twenty cents. Ariz. Rev. 
Stat. 1887, Sec. 1969. 


ARKANSAS. Noting a bill of exchange or 
promissory note for protest, fifty cents ; enter- 
ing protest of the same, seventy-five cents; 
registering protest, forty cents; each notice 
to indorser and other parties, fifty cents; for 
copy of record and papers in his office, for 
each one hundred words, five cents. Ark. 
Dig., Stat. 1884, Sec. 3257. 


CauirorNia. For drawing and copying 
every protest for the non-payment of a prom- 
issory note, or for the non-payment or non- 
acceptance of a bill of exchange, draft, or 
check, two dollars; for drawing and serving 
every notice of non-payment of a promissory 
note, or of the non-payment or non-accept- 
ance of a bill of exchange, order, draft, or 
check, one dollar; for recording every pro- 
test, one dollar. Cal. Political Code, 1883, 
Sec. 798. 

CoLorapDo. For noting a bond, bill of 
exchange, or promissory note for protest, fifty 
cents; for each protest and record of the 
same, seventy-five cents; for each notice of 
protest, fifty cents; for each certificate and 
seal, fifty cents. Gen. Stat., 1883, Sec. 1419. 


ConneEcTicuT. For entering a protest of 
a bill or note, or noting without protest, fifty 
cents ; for noting a bill or note for protest, 
recording a protest, each notice to indorsers, 
makers, drawers, or acceptors, affixing the no- 
tarial seal, or each certificate, twenty-five 
cents. Gen. Stat. Conn., 1888, Sec. 3724. 

Dakota. For each protest, one dollar and 
fifty cents; for recording the same, fifty 
cents; for each certificate and seal, twenty- 
five cents. Compiled Laws, 1887, Sec. 1419. 
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For each notice of protest, twenty-five cents, 
and postage. Id., Sec. 500. 


DetawarE. For protest of a promissory 
note, bill of exchange, draft, or check, and 
registering the same, eighty cents; giving 
notice of a protest, personal, or otherwise, and 
registering the notice and manner thereof, for 
each notice, twenty cents; for exemplifica- 
tion, under hand and notarial seal, of such 
protest, twenty-five cents; protest of a for- 
eign bill of exchange (to wit: a bill of ex- 
change drawn beyond sea), and registering 
the same, one dollar; giving notice of such 
protest, personal or otherwise, and registering 
the notice and manner thereof, for each 
notice, thirty-seven cents; exemplification, 
under hand and notarial seal of such protest, 
seventy-five cents; registering a bill of ex- 
change, promissory note, bank note, or check, 
where no fee for probate is charged, twenty 
cents. Rev. Code, 1852, am’d, 1874, p. 760. 

District oF Cotumpia. Every protest of 
a bill of exchange or promissory note, and 
recording the same, one dollar and seventy- 
five cents; each notice of protest, ten cents ; 
each demand for acceptance or payment, if 
accepted or paid, one dollar, to be paid by 
the party accepting or pa_ ‘ng the same; each 
notice of protest, one dollar ; each certificate 
and seal, fifty cents. Rev. Stat., 1873-4, re- 
lating to Dist. Col., Sec. ggo. 


Fiorina. For protesting bills of exchange, 
promissory notes, and registering the same, 
one dollar ; noting bills of exchange for non- 
acceptance or non-payment, fifty cents; at- 
tending at a demand, tender, or deposit, and 
noting the same, one dollar ; each certificate 
with seal thereto, one dollar. McClellan’s 
Dig., 1881, p. 792. 

Georcia. For every protest, oath in- 
cluded, two dollars ; for noting a protest, one 
dollar ; for registering a protest, per copy 
sheet, ten cents; for copy of a protest, per 
copy sheet, ten cents ; for each attendance on 
any person to make proof as a notary public 
and certifying the same, one dollar ; every 
other certificate, fifty cents. Code, 1873, 
Sec. 3704. 
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IpaHo. For drawing and copying every 
protest for non-payment of a promissory note, 
or for the non-payment or non-acceptance of 
a bill of exchange, draft, or check, three dol- 
lars; for drawing and serving every notice of 
non-payment of a promissory note, or of the 
non-payment or non-acceptance of a bill of 
exchange, order, draft, or check, one dollar ; 
for recording every protest, fifty cents. Rev. 
Stat. 1887, Sec. 293. 


- Iturnors. For noting a bond or promis- 
sory note, or bill of exchange, for protest, 
twenty-five cents; protesting bond or bill of 
exchange, seventy-five cents; noting protest, 
twenty-five cents; giving notice to drawers 
and indorsers, twenty-five cents each; certifi- 
cate, under seal, twenty-five cents. Starr & 
Curtis, Annot. Stat. 1885, p. 1134. 


INDIANA. Each protest, fifty cents; each 
notice thereof, twenty-five cents; each one 
hundred words required in copying or record- 
ing such protest, ten cents; each certificate 
and seal, fifty cents. Rev. Stat. 1881, Sec. 
5969. 

Iowa. For every protest of a bill or note, 
seventy-five cents; for registering any protest, 
fifty cents; for being present at a demand, 
tender, or deposit, and noting the same, fifty 
cents; for certificate under seal, twenty-five 
cents. McClain’s Annot. Code, 1888, Sec. 
5°77- 

Kansas. For protest and record of the 
same, twenty-five cents; for each notice of 
protest, ten cents; for certificate and seal, 
twenty-five cents. Comp. Laws, 1885, p. 441. 

Kentucky. For every attestation, protes- 
tation, or taking acknowledgment of any in- 
strument of writing, and certifying the same 
under seal, fifty cents; for recording the same 
in book to be kept for that purpose, seventy- 
five cents; each notice of protest, twenty- 
five cents. Gen. Stat. 1887, p. 634. 

Louisiana. For writing original acts of 
any kind, including recording the same, for 
every hundred words, twenty-five cents; for 
every necessary seal and certificate to every 
notarial act, seventy-five cents ; making copies 
of all official documents, ten cents for every 
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hundred words; seal and certificate to any 
copy, fifty cents. Rev. Stat. 1876, Sec. 770. 


Maine. For each protest of a bill or note, 
notifying parties, making his certificate there- 
of in due form, and recording his proceed- 
ings, a notary public shall receive one dollar 
and fifty cents, and no more. Rev. Stat. 
1883, Pp. 334- 

MARYLAND. For protesting any note, draft, 
bill of exchange, or check, for non-acceptance 
or non-payment, two dollars; for presenting 
a bill of exchange for acceptance, if accepted 
and not afterwards protested for non-payment, 
one dollar ; for noting a bill for non-accept- 
ance, if not protested for non-acceptance or 
non-payment, one dollar; for affixing nota- 
ries’ seal, fifty cents; for going any distance 
more than three miles from his residence, per 
mile, twenty cents; for every notice of pro- 
test mailed or delivered, five cents; for pre- 
sentation and demand for payment of a 
promissory note, or bil] of exchange, if pay- 
ment of same be made to the notary, one 
dollar. Rev. Code, 1878, pp. 573-4. 

MassacuHuserTts. For the protest of a bill 
of exchange, order, draft, or check, for non- 
acceptance or non-payment, or of a promis- 
sory note for non-payment, if the amount 
thereof is five hundred dollars or more, one 
dollar; if it is less than five hundred dollars, 
fifty cents ; for recording the same, fifty cents ; 
for noting the non-aceeptance or non-pay- 
ment of a bill of exchange, order, draft, or 
check, or the non-payment of a promissory 
note, seventy-five cent$; and for each notice 
of the non-acceptance or non-payment of a 
bill, order, draft, check, or note, given to a 
party liable for the payment thereof, twenty- 
five cents; provided that the whole cost of 
protest, including necessary notices and the 
record, when the bill, order, draft, check, or 
note is of the amount of five hundred dollars 
or upwards, shall not exceed two dollars ; and 
. when it is less than five hundred dollars, shall 
not exceed one dollar and fifty cents; and the 
whole cost of noting, including recording and 
notices, shall in no case exceed one dollar 
and twenty-five cents. Pub. Stat., 1882, pp. 
1128-9. 


Micuican. For drawing and copy of pro- 
test of the non-payment of a promissory note 
or bill of exchange, or of the non-acceptance 
of such bill, fifty cents, in the cases where, by 
law, such protest is necessary, but in no other 
case; for drawing and copy of every other 
protest, twenty-five cents; for drawing, copy, 
and serving every notice of non-payment of 
a note, or non-acceptance of a bill, twenty- 
five cents. Howell’s Annot. Stat., 1882, Sec. 
go20. 

Minnesota. For drawing and copy of 
protest of the non-payment of a promissory 
note, or bill of exchange, or of the non-ac- 
ceptance of such bill, one dollar, in the cases 
where by law such protest is necessary; for 
drawing and a copy of every other protest, 
fifty cents; for drawing, copy, and serving 
every notice of non-payment of note, or non- 
acceptance of a bill, fifty cents. Gen. Stat, 
Ed. 1889, p. 779. 

Mississippi. For protesting bill or note 
for non-acceptance, or non-payment, and 
giving notice, one dollar; registering such 
protest, and making record, fifty cents; copy 
of record and affidavit, one dollar. Rev. 
Code, 1880, Sec. 451. 

Missouri. Noting a bill of exchange or 
note for protest, fifteen cents; entering pro- 
test of same, thirty-five cents; registering 
a protest, thirty-five cents; noting without 
protest, thirty-five cents; notice to each in- 
dorser or other party, fifteen cents; for travel 
per mile, eight cents; for certificate, attested 
by seal, fifty cents; for all copies of records 
and papers, for every hundred words, fifteen 
cents. Rev. Stat., 1879, Sec. 5618. 


MONTANA. 


For noting a bond, bill of ex- 
change, or promissory note, for protest, one 
dollar; for each protest and record of same, 
one dollar; for each notice of protest, one 
dollar; for each certificate and seal, one dol- 


lar. Comp. Stat., 1887, Sec. 1og1. 
NEBRASKA. For each protest, one dollar; 
for recording the same, fifty cents ; each notice 
of protest, twenty-five cents; each certificate 
and seal, twenty-five cents ; each mile traveled 
in serving notice, five cents. Comp. Stat., 


1887, p. 434- 
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Nevapa. In Nevada there are two rates 
of fees, the greater applying to notaries in 
such counties as poll eight hundred votes, or 
less, and’ the lesser to such counties as poll 
more than eight hundred votes. ‘The rates in 
both cases are as follows: For drawing and 
copying every protest for the non-payment of 
a promissory note, or for the non-payment or 
non-acceptance of a bill of exchange, draft, 
or check, two dollars—one dollar and fifty 
cents ; for drawing and serving every notice 
of non-payment of a promissory note, or of 
the non-payment or non-acceptance of a bill 
of exchange, order, draft, or check, one dol- 
lar—seventy five cents; for every certificate, 
to include writing the same, and the seal, fifty 
cents—thirty cents. “Gen. Stat., 1885, Sec’s 
2329, 2357- 

New HamPSHIRE. Every protest under 
seal, fifty cents; every certificate under seal, 
twenty-five cents; waiting on a person to de- 
mand payment, or to witness any matter, and 
certifying the same under seal, fifty cents; 
every notice of non-payment to any party to 
a bill or note, twenty-five cents. Gen. L., 
1878, p. 658. 


New Jersey. It shall be lawful for every 
notary public or justice of the peace, for his 
whole services in making protest, and enter- 
ing the same of record, and giving a certifi- 
cate, to take the following, and no other fees : 
On every foreign bill of exchange, one dollar 
and seventy-five cents; on every promissory 
note or inland bill of exchange for one hun- 
dred dollars or over, one dollar and fifty 
cents; and on every promissory note or in- 
land bill of exchange, for less than one hun- 
dred dollars, one dollar and thirty cents. 
Act, Mar. 27, 1874. 


New Mexico. A notary public shall be 
entitled to charge and receive for each act of 
protest and certificate thereof the sum of two 
dollars, and no more ; and for each notice of 
protest forwarded to parties entitled to notice, 
the sum of twenty-five cents. Gen. L., 1880, 
p- 415. 

New York. It shall not be lawful for 
any notary public, directly or indirectly, to 


LAW JOURNAL. 


demand or receive for the protest for the 
non-payment of any note, or for the non- 
acceptance or non-payment of any bill of ex- 
change, check, or draft, and giving the requi- 
site notices and certificates of such protest, 
including his notarial seal, if affixed thereto, 
any greater fee or reward than seventy-five 
cents for such protest, and ten cents for each 
notice, not exceeding five, on any bill or 
note; and it shall be the duty of such notary 
to affix his seal to such protest free of ex- 
pense, except as herein provided, whenever 
he shall be requested to do so; and he shall 
also give a certificate under his seal free of 
expense, except as aforesaid, under the pro- 
visions of the eighth section of the act entitled: 
“ An act relative to proceedings in suits com- 
menced by declaration and for other pur- 
poses,” passed, April 29, 1833. (L. 1837, 
Chap. 476, as amended by L. 1865, ch. 356.) 
Rev. Stat. of N. Y., Banks and Bros., 8th Ed., 
1889, p. 2733- 

NortH CaRo.ina. Notaries public and 
other persons acting as such, shall be allowed 
one dollar for all services on a protest for 
non-acceptance, or for non-payment, or for 
both when done at the same time, of any 
order, draft, note, bond, or bill, or any other 
thing necessary to be protested. Code, 1883, 
Sec. 3749. For each certificate and seal, 
fifty cents. Id., Sec. 3308. 


Outo. For the presentment, demand, 
notice to drawers and indorsers, and instru- 
ments of protest of each bill of exchange 
or promissory note, one dollar; recording 
each instrument required to be recorded, ten 
cents for each one hundred words. Rev. 
Stat., 1886, Sec. 119. 


Orecon. For every protest of a bill of 
exchange or promissory note, one dollar ; 
noting a bill of exchange or promissory note 
for non-acceptance or non-payment, one dol- 
lar ; registering protest of bill of exchange, 
one dollar; all certificates under seal, one 
dollar. Hill’s Annot., L. 1887, p. 1116. 

PENNSYLVANIA. Protest of a bill of ex- 
change, registering seal and other service, 
one dollar ; registering foreign bill protested 
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with certificate, fifty cents; registering pro- 
test of a bill of exchange or promissory note 
for non-acceptance or non-payment, twenty- 
five cents ; noting a bill of exchange or note, 
thirty-seven and one-half cents; being pres- 
ent at demand, tender, or deposit, and noting 
the same, fifty cents. (Act, Mar. 28, 1814.) 
Brightly’s Purd. Dig., p. 788. 

The fees of notaries in the county of 
Allegheny are provided for as follows: Mak- 
ing demand for payment or acceptance of a 
promissory note, bill of exchange, draft or 
check, fifty cents; protesting the same, fifty 
cents; registering protest of same, fifty cents ; 
for each notice of protest, exceeding two, ten 
cents. (Act, April 2, 1868.) Brightly’s Purd. 
Dig., p. 788. 

By act of May 20, 1865, the fees of 
notaries in Philadelphia are increased fifty 
per cent., except as to acknowledgments ; 
and the same provision has been made for 
the counties of Centre, Lycoming, Montour, 
Blair, Wyoming, Snyder and Westmoreland. 
By act 14 April, 1868, the fees of notaries 


in York county are increased twenty-five per 


cent., except as to acknowledgments. 
Brightly’s Purd. Dig., p. 788. 


Ruope Istanp. For noting any note, 
bill of exchange, order or check, for non- 
payment or non-acceptance, twenty-five cents ; 
for every notice more than one, twenty-five 
cents ; for travel of more than one mile, per 
mile, ten cents; for extending a protest for 
the non-acceptance or non-payment of a 
note, bill of exchange, order, or check, and 
recording the same, seventy-five cents. Pub. 
Stat., 1882, p. 737. 


South Carouina. Every protest, two 
dollars; duplicate of protest and certificate, 
per copy sheet of one hundred words, ten 
cents; for each attendance upon any person 
for proving a matter or thing and certifying 
the same, fifty cents; every notarial certifi- 
cate with seal, fifty cents. Gen. Stat., 1882, 
Sec. 2440. 


TENNESSEE. A fee of one dollar and no 
more is allowed to a notary public for record - 
ing in a well-bound book, to be by him kept 
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for the purpose, each of his attestations, pro- 
testations and other instruments of publica- 
tion. Code, 1884, Sec. 2477. 


Texas. Protesting a bill or note for non- 
acceptance or non-payment, registering and 
seal, two dollars and fifty cents ; each notice 
of protest, fifty cents; protest in all 
other cases, for each one hundred words, 
twenty cents; certificate and seal to such 
protest, fifty cents; copies of all records and 
papers in his office, including certificate and 
seal, if less than two hundred words, fifty 
cents ; if more than two hundred words, ior 
each one hundred words in excess of two 
hundred, in addition to the fee of fifty cents, 
fifteen cents. Sayles’ Tex. Civ. Stat., 1888, 
Art. 2408. 


Uran. For every protest with seal, one 
dollar; registering protest of bill of exchange, 
fifty cents; for non-acceptance or non-pay- 
ment, fifty cents; every certificate, twenty-five 
cents; being present at demand, tender or 
deposit, fifty cents. Rev. Laws, 1870, p. 72. 

VERMONT. Notaries public shall receive 
for each protest under seal and the notices, 
one dollar; for each certificate under seal, 
twenty-five cents. Rev. Laws, 1880, Sec. 
4520. 

Vircinia. A notary public shall receive, 
where there is a protest by him, for the record 
thereof, making out instruments of protest 
under his official seal, and notice of dishonor, 
to one person besides the maker of a note or 
acceptor of a bill, fifty cents; for every addi- 
tional notice, five cents. Chap. 64, Laws 
1878-9 ; approved, April 2, 1879. 

WasuHINcToN. Every protest of a bill of 
exchange, or promissory note, one dollar. 
Noting a bill of exchange or promissory note 
for non-acceptance or non-payment, one dol- 
lar. Registering protest of bill of exchange 
or promissory note, seventy-five cents. All 
certificates under seal, one dollar. Being 
present at demand, tender, or deposit, and 
noting the same, besides mileage at ten cents 
per mile, fifty cents. Code, 1881, Sec. 2622. 

West Vircinta. When there is a protest 
for the record thereof, making out instrument 
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of protest under official seal, and notice of 
dishonor to one person besides the maker of 
a note oracceptor of a bill, one dollar. Every 
additional notice, ten cents. Code, 1887, 
p. 843. 

Wisconsin. For drawing and copy of 
protest of the non-payment of a promissory 
note or bill of exchange, or of the non-ac- 
ceptance of such bill, fifty cents, in the cases 
where by law such protest is necessary, but in 
no other case. For drawing and copy of 
every other protest, twenty-five cents. For 
drawing, copying and serving every notice of 
non-payment of a note or bill, or non-accept- 
ance of a bill, twenty-five cents. Rev. Stat., 
1878, p. 106. 


Wyominc. For any protest of a bill of ex- 
change, check, draft, promissory note, or other 
negotiable instrument, where protest is made 
at the request of any party, one dollar; for 
each notice of protest, fifty cents; for certifi- 
cate and seal, fifty cents. Rev. Stat., 1887, 
Sec. 11g0. 


ANTIQUITY OF THE OFFICE OF NoTARY.—Nota- 
ries have existed as public officers from a period 
of remote antiquity, though their office and duties 
were not similar to those of the present day. In 


early times, when writing was known by very few, 
it was natural that a demand should exist for a 
class of officers who were able to prepare and at- 
test a written instrument embodying the terms of 


acontract. We find them described under various 


names in ancient history, but the generic term ap- 


plicable to all such persons was Scride. Gradu- 


ally their functions were extended, but their acts 
were not accorded full public authenticity until 


the time of Charlemagne. In one of his capitu- 


laries in the year 803, he desired his deputies to 
nominate notaries in every place, and in 805 he 
obliged every bishop, abbot and count to have each 


a notary. In England, notaries exercised their 
powers before the Norman Conquest, and at a very 
early period these officers were employed to attest 
or authenticate instruments of more than ordinary 
importance and solemnity. In Shakespeare’s time, 
the custom of executiug instruments of a solemn 
nature before a notary was well established, as is 
shown by the following passage from the ‘‘ Mer- 
chant of Venice”: Act 1, Scene 3.) 

Suytocx.—This kindness will I show; go with me to a 
notary, seal me there your single bond. 


AnTon10.—Yes, Shylock, I will seal unto this bond. 
SuyLockx.—Then meet me forthwith at the notary’s. 
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NOTE PAYABLE AT BANK— PAY- 
MENT IN ABSENCE OF INSTRUC- 
TIONS FROM OR UNDERSTANDING 
WITH DEPOSITOR—CUSTOM—LIA- 
BILITY. 


Supreme Court of Tennessee, February 23, 
1889. 


GRISSOM v. COMMERCIAL NATIONAL BANK. 


A note, made by a depositor of a bank and payable at the 
bank, is not the equivalent of a check, and the bank has no 
authority to pay it in the absence of a well-established 
custom, or instructions from the depositor to that effect. 

A custom, to be binding on the depositor, must be general 
as to place and not confined to any particular bank or 
banks. It must be certain and uniform, and there must 
be a reasonable ground to suppose that the custom was 
known to both parties to the contract. 

And where it appeared that the depositor’s note, paid by the 
bank without instructions, was an accommodation note, 
and the depositor had had a settlement with the parties 
primarily liable, wherein he had credited them with the 
amount of the note, supposing they had paid the same, 
and said parties had subsequently become insolvent and 
removed from the state before any notice of its payment 
by the bank was given the depositor, whereby he lost all 
recourse upon them, //e/d, (in an action by the depositor 
to recover the balance of his deposit), That the bank was 
not entitled to set-off the note so paid. 

Appeal from chancery court, Davidson 


county ; ANDREW ALLISON, Chancellor. 


Stokes, Parks & Stokes, for appellant. 
Champion & Head, for respondent. 


FoLkEs, J. This is a bill brought by com 
plainant to recover of the defendant the sum 
of $1,000 claimed as a balance due after 
crediting the bank with all checks drawn 
against sundry deposits made therein by 
complainant as a customer of the bank. 

‘The defendant interposes two defenses ; 
It admits that between May 1, 1886, and 
July 27, 1887, the complainant made de 
posits with it in sundry sums aggregating 
$5,134.05 ; but says that it has paid out 
the same for and on account of complainant, 
upon sundry checks, except as to $1,000, 
which it says was paid upon and in discharge 
of a note of complainant’s for that amount, 
made and dated at Nashville, March 26, 
1887, and payable 60 days after date to the 
order of J. D. Carter & Co., at the Commer- 
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cial National Bank, Nashville, and indorsed 
by J. D. Carter & Co., and by John F. 
Wheelis ; the latter of whom, as the owner 
and holder thereof, placed the same in the 
Fourth National Bank of Nashville for col- 
lection. That on May 28, the last day of 
grace, the note was by the Fourth National 
Bank presented for payment at the defend- 
ant’s banking-house, where it was marked 
“good,” by defendant, and was, on May 3oth, 
paid by defendant to the Fourth National 
Bank, and the amount thereof charged up to 
complainant in the same manner as though 
it had been a check drawn by complainant. 
It claims that it was and is the custom of the 
banks in Nashville, where notes are made 
payable at a particular bank, to pay such 
notes, when the maker has sufficient funds to 
his credit for that purpose, without instruc- 
tions, and to charge the same to the general 
accountof the maker. It also insists that, in- 
dependent of custom, it has the right to treat 
a note so made as the equivalent of a check, 
and asa direction, therefore, on the part of 
the maker, to pay same on his general account, 
as a depositor. ‘The chancellor found both 
defenses in favor of the bank, and dismissed 
the bill. Complainant has appealed, assign- 
ing errors. 

We will consider, first, the matter of cus- 
tom. ‘The defendant introduces the testi- 


mony of the officers of four banks in the city 
of Nashville, who say that such a custom, 
with certain modifications and_ variations, 
prevails at their respective banks, and, so far 
as they know, at the banks in the city gener- 


ally. But these witnesses are not agreed as 
to the manner of exercising the usage. Mr. 
Porterfield of the defendant bank, says it is 
the custom with his bank to pay such notes, 
unless on their face they appear to have been 
given for land, in which event they are not 
paid. Mr. Williams, of the First National 
Bank, says that while the habit of his bank 
was to pay such notes, they did not pay land- 
notes, nor where there was some complica- 
tion about them. Mr. Keith, of the Fourth 
National Bank, proves that it was the custom 
of his bank to pay such notes, and that he 
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knows of no exception to the rule, although 
his bank may have made some. Mr. Jones, 
of the American National Bank, says that it 
is the custom with his bank to pay such notes, 
if given by mercantile men ; but when given 
by men not so engaged, they ask for instruc- 
tions before paying ; and that, immediately 
upon paying a note under the usage referred 
to, his bank always gave written notice to the 
depositor that such payment had been made. 
If the custom of this last bank as to giving 
notice had been followed by the defendant 
bank, it is probable that this suit would never 
have been brought, as the complainant would 
have had opportunity of protecting himself 
by recourse over on the parties for which he 
was accommodation maker, as will appear 
later on. It is clearly proven that such a 
custom was not known to this complainant, 
who was a lumber-man, living in a small 
town in the State of Kentucky, 200 or 300 
miles from Nashville. From what has already 
been stated as to the proof on this subject, it 
is clear that the defendant cannot justify its 
payment of the note in question upon the 
ground of custom. It is well settled that, to 
be binding, a custom must be general as to 
place, and not confined to any particular 
bank or banks. It must be certain, and uni- 
form, and there must be a reasonable ground 
to suppose that the custom was known to 
both parties to the contract, as it is upon this 
supposition that the parties are presumed to 
have contracted with reference toit. Dobney 
v. Campbell, 9 Humph. 686; Saint v. Smith, 
1 Cold. 52; Adams v. Otterback, 15 How. 
545; 1 Morse, Banks (Ed, 1888), § 9. 
Having failed, then, to show a right to pay 
the note upon the ground of usage or custom 
binding upon this complainant, we are con- 
fronted with the proposition that, independ- 
ent of usage, the bank at whose place of 
business a note is upon its face made payable, 
has the right to treat the note as a check, and 
pay same, and charge it up to the account of 
the maker, where such maker is a depositor 
of the bank. ‘I'he question is presented for 
the first time in this state, although it has re- 
ceived the attention of text writers, and been 
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passed upon by the courts of other states, 
where. we find a conflict of opinion. Under 
such circumstances it is our duty to deter- 
mine the question for ourselves, upon reason 
and principle, and with a due regard for con- 
siderations of public policy and convenience, 
provided that, in doing so, we do not place 
our state in antagonism to the current of au- 
thority in this country. We recognize the 
fact that it is of prime importance that the 
several states in this union, should, as far as 
may be, without doing violence to well- 
settled principles of state jurisprudence, en- 
deavor to bring about and maintain as much 
certainty and uniformity of decision on ques- 
tions of commercial law as can be accom- 
plished. In response to this idea, we would, 


upon the question now before us, yield much 
of the strong conviction we entertain thereon 
in the endeavor to place ourselves in line 
with the current of authority, if a strong and 
steady current could be found, which wouid 
not threaten to engulf and destroy distinc- 
tions which have been long and well settled 


in this state. 


While we must concede that the weight of 
text-book authority is in support of defend- 
ant’s contention, we are unable to discover 
that the weight of judicial decision is in the 
same direction. Moreover, we are con- 
strained to believe that the contrary view is 
more in harmony with well-settled adjudica- 
tions in this state upon principles presenting 
analogous questions, and that the current of 
adjudged cases is certainly as strong in the 
same direction. Let us see, in the first place, 
what is the relation between depositor and 
banker. It is merely that of debtor and cred- 
itor, where the deposit is not a special one. 
The money deposited in the ordinary course 
of business is at once blended with the general 
funds of, and becomes the property of, the 
bank. ‘The depositor has only a debt against 
the bank, payable on demand, upon the pre- 
_Sentation and surrender of the draft or order 
addressed to and directing the bank in unequi- 
vocal terms to pay the amount of such draft 
to the person therein named or to bearer. 
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This order is commonly known in commer- 
cial and banking parlance as a “check.” 

Reduced to its last analysis then, the ques- 
tion at issue here may be said to be: If a 
creditor makes a note payable to a third 
party at his debtor’s place of business, does 
it operate as an order on the debtor to pay 
the note, in the absence of any instructions, 
and in the absence of any understanding or 
agreement growing out of the previous course 
of dealing between the parties? In the ab- 
sence of authority, the question would seem 
to carry its own answer in the negative. In 
McGill v. Ott, 10 Lea, 147, this court has 
said : 

“A man who receives the money as agent 
of another, cannot simply, in that capacity, 
make an application of such money to the 
payment of his principal’s debt without the 
assent, expressed or implied, of the principal. 
The fact that the debt is due to him cannot 
change the principle. He was bound to 
account for the money to his principal, it is 
true, but this simply made him his debtor to 
that amount. If sued for it he might, under 
our law, set off his debt under a plea, and 
then hold the money subject to an adjustment 
of their rights. But this goes on the idea 
that each is a debtor to the other, and not 
that one debt has paid the other.” 


The fact that the note was payable “at” 
the bank, could not change the principle 
aimed at in the decision just quoted, unless 
we are to read the words “payable ‘at’ the 
bank” as synonymous with the words “ payable 
‘by’ or ‘through’ the bank.” It will be ad- 
mitted that there is nothing in the primary 
meaning nor general significance of the terms 
to warrant the use of the words in the sense 
in which they are to be understood, if the 
contention of respondent is to prevail. It is 
equally plain that there is nothing in the 
origin and purpose of the words “payable at 
the bank,” as used in notes, to justify the 
meaning sought to be given them. ‘The lan- 
guage is no necessary part of the instrument. 
It is as valid when made payable generally, as 
when made payable at any particular place. 
Its purpose, as generally understood, is to 
designate a place where the holder may find 
the maker, and ascertain whether the latter is 
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ready, able and willing to pay the same; if 
not, then, having made demand at the place 
designated, there remains nothing for the 
holder to do but give notice to the indorser 
that such demand has been made and refused, 
as required by the law-merchant as a condi- 
tion precedent to a recourse on such in- 
dorsers. 


For a while, in England, it was held that a 
failure to present at the place named on the 
note discharged the maker, and the conflict 
of decisions between the court of king’s 
bench and the court of common pleas, before 
the decision of the house of lords in 1820, in 
Rowe v. Young, 2 Brod. and B. 165, in ac- 
cordance with the decision of the common 
pleas, reversing the judgment of the king’s 
bench, was finally settled in 1 & 2 Geo. IV. 
c. 78, which enacted that an acceptance 
“payable at the house of a banker or other 
place,” should be deemed a general accept- 
tance, unless the words “and not otherwise, 
or elsewhere,” be added. Bank v. Smith, 1 
Amer. Lead. Cas. 456 (364). But the al- 
most unbroken current of authority in this 
country is that, so far as the maker of a note 
or the acceptor of a bill is concerned, the 
designation of a place of payment does not 
make a conditional liability dependent on 
presentment and demand at such place, but 
is an absolute liability to pay generaily; so 
that practically the insertion of the place of 
payment is without utility, so far as the maker 
is concerned. And its principal, if not its 
sole, office, practically, in this country, now 
is to dispense with the inconvenience and un- 
certainty attending the presentment and de- 
mand upon the maker at the proper place to 
fix the conditional liability of indorsers. 


With the place of payment designated on 
the face of the note, no question can arise as 
to due diligence, etc., on the part of the 
holder in his efforts to make demand on the 


maker. He has only to present it at the 
place named, without regard to the residence 
or place of business of the maker, and, if 
dishonored, give notice to the indorsers, and 
the latter become liable. ‘That such is the 
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view taken by our courts of the purpose and 
effect of such a clause in a note, see Bynum 
v. Apperson, 9 Heisk. 638, where it is said: 
“* By making the note payable at the bank, it 
was fairly contemplated by the parties that 
the payment should be made at the bank.” 
And in Lane v. Bank, Id. 436, it is said: 
“ And if the note be payable at a particular 
bank, and before the day of payment arrives 
that bank has no place of business, and 
ceases to exist, and another does business in 
the same room, it is sufficient to present the 
note for payment at their room.” While the 
question now under consideration was not 
presented nor discussed in the two cases just 
cited, they serve to illustrate the argument 
that the use of said terms in no sense con- 
verts the note into a check. If such a clause 
in a note converts it into a check, or, in the 
language of the text-books cited by defendant, 
is tantamount to an order to pay the same 
out of the funds of the maker on deposit with 
the bank at which the note is made payable, 
it would seem to follow that the failure of the 
holder to present the same, and the subse- 
quent insolvency of the bank, with funds of 
the maker on hand sufficient to pay the same, 
would discharge the latter and cast the loss. 
on the holder, whose negligence was the oc- 
casion of the loss; and such is the holding of 
some of the cases which constitute in part the 
authority upon which the text-writers lay 
down the principle contended for here by the 
defendant bank. See Lasier v. Horan, 55 
Iowa, 75, 7, N. W. Rep. 457, referred to by 
Mr. Daniel in note 3 to section 326a@ (3d 
Ed.) of his valuable work on Negotiable In- 
struments, as justifying the text, in this lang- 
uage: “And other well-considered cases sus- 
tain this view.” ‘The “well-considered cases” 
are Lazier v. Horan, supra, and Thatcher v. 
Bank, 5 Sandf. 130; Bank v. Bank, 46 N. 
Y. 88; Bank v. Newton, decided by the 
First district appellate court, Chicago, and 
reported in the Bankers’ Magazine for July, 
1881, 8 Bradw. 563, which we will presently 
examine. The unsoundness of JZazier v. 
Horan is demonstrated in Adams v. Im- 
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provement Commission, 44 N. J. Law, 638, 
where, after an able discussion of the author- 
ities, it is said: “The naming of a bank in a 
promissory note as the place of payment does 
not make the banking association an agent 
for the collection of the note or the receipt of 
the money. No power, authority or duty is 
thereby conferred upon the banker in refer- 
ence to the note, and the debtor cannot 
make the banker the agent of the holder by 
simply depositing with him the funds to pay 
it with.” It shows that Zasier v. Horan was 
decided entirely on the authority of section 
229, Story, Prom. Notes. No cases were 
cited in support of the proposition, and it 
overlooked the holdings to the contrary in 
the English cases of Sebag v. Abitbol, 4 
Maule & S. 462; Turner v. Hayden, 4 Barn. 
& C. 1. Itis also at variance with Ward 
v. Smith, 7 Wall 447; Gas Co. v. Pinkerton, 
95 Pa. St. 62. ‘The point decided in the 
cases last cited, while of course not conclu- 
sive of the question before us, is instructive 
by analogy, and establishes the unsoundness 
of the adjudications invoked to sustain the 
contrary view. 

Equally unsound is the case of Bank v. 
Newton, {rom the district appellate court of 
Chicago. 


At least it would so appear from 
the statement of what it holds, as found in 
the note to Daniel, Neg. Inst., above referred 
to, which is all the information we have on 
the subject, as we have not had access to the 


case. ‘The quotation made therefrom by Mr. 
Daniel (volume 1, § 326a, note 3, p. 302), is 
as follows : 


(1) “As it is the duty of the bank to pay 
its customers’ checks, when in funds, so at 
least it has authority, if it is not under actual 
obligation to pay his notes and acceptances 
made payable at the bank. 

(2) “It isa presumption of law that if a 
customer does so make payable or negotiable 
at a bank any of his paper, it is his intent 
to have the same discharged from his de- 
posit. 

(3) “ Zhe neglect of the bank to make such 
appropriation would discharge the indorsers 
and sureties.” 

(4) “The act of thus making his paper 
payable at a bank is considered as much his 
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order to pay as would be his check, andif the 
bank pay, without express orders to the con- 
trary, it is a defense to a suit by the deposi- 
tor for money so paid. 

(5) “And the rule seems to be settled that 
if a bank advances the money to pay a bill or 
note of its customer, made payable at the 
bank, it may recover from the depositor as 
for money loaned; the paper so made payable 
being equivalent to a request to pay. 

(6) “ He makes the bank his agent, with 
implied authority to protect his credit by ap- 
propriating his deposits to the payment of 
his maturing obligations made payable at the 
bank.” 

‘The italics and the numbering of the para 
graphs are ours, made for the purpose of em- 
phasis and reference. 


Now, are we willing to go this far? Must 
we establish as the law of this state the seve- 
ral propositions above announced, each of 
kin and logically dependent one upon the 
other? Surely not, unless compelled by the 
overwhelming weight of authority. Does it 
not open avery Pandora’s box of evil rife 
with litigation, and most hurtful in their 
character? Does it not alike astonish the 
professional and lay mind? Does it not in- 
troduce, by arbitrary presumptions of law, 
liabilities not so “nominated in the bond,” 
and impose upon parties to commercial 
paper responsibilities not contemplated by 
them, and hitherto unknown? Does it not 
inject into the every-day transactions of busi- 
ness men, where uniformity and certainty 
should be the corner-stone, elements of un- 
certainty and risk too grievous to be borne? 
Is the liability of indorsers and sureties to de- 
pend upon the pleasure of the bank whether 
or not it will appropriate the deposits of the 
maker to payment of his notes, under the 
first and third propositions above? If the 
banks should pay checks drawn on the day 
of maturity of the maker in favor of itself or 
of a third party, to the exhaustion of the 
drawer’s deposits, is it to be liable to the 
holder of the note for not having withheld suf- 
ficient funds to pay the latter? And is a 
twin suit to be born out of the same transac- 
tion between the holder and the sureties or 
indorsers as to whether or not they have been 





THE BANKING LAW JOURNAL. 43 


thereby discharged; they, perhaps, having 
given notice to the bank that unless deposits 
sufficient are held they will claim their dis- 
charge? If the bank should, after such notice, 
deem it safe to withold deposits sufficient 
for the note, is it to then encounter a suit 
with the holder of a check unpaid? Is the 
maker of a note, where there has been a total 
failure of consideration, giving him a good 


defense to the note as against the payee or 


purchaser, not in due course of trade, to be 
held liable to the bank, which, in the absence 
of deposits, has gone forward and paid the 
note for the maker, advancing the money 
therefor under the fifth proposition, authoriz- 
ing the bank to treat the note made payable 
months before at his house as equivalent to a 
check, or request to pay? On the other hand, 
if the bank should fail to pay a note so made 
payable where there were deposits sufficient, 
whereby the note is protested, is the bank to 
become a defendant to a suit for damages for 
injury to the credit and business of the 
maker, upon the authority of the sixth pro- 
position, to the effect that the note so made 
constituted the bank the maker’s agent to 
protect his credit out of the latter’s deposits. 


Illustrations of the 
hardships of the rule which we are urged to 


inconvenience and 


establish could be multiplied almost inde- 
finitely, and are such as to readily suggest 
themselves to thoughtful men, acquainted 
with the practical affairs of commercial life. 
‘To hold a note payable at a particular bank 
as tantamount to a check on the bank, is to 
confound distinctions heretofore established 
and well settled in the adjudications of this 
state between notes and checks. A “check” 
is defined to be a “written order on a bank 
directing it to pay a certain sum of money.” 
A “note” is the “written promise to pay 
another a certain sum of money at a certain 
time.” One is payable on presentation, the 
other is payable on a day certain. One is en- 
titled to days of grace, the other is not. One 
is an order on a third party, the other is the 
undertaking of the party himself. One is an 
appropriation of so much money in the 


banker’s hands, the other is a promise to pay. 
On the check, ordinarily, no right of action 
accrues until after presentment for payment ; 
on the note, a right of action against the 
maker exists without such presentment. Blair 
v. Bank, 11 Humph. 88; A/ulherrin v. 
Hannum, 2 Yerg. 81; Springfield v. Green, 
7 Baxt. 301; Bank v. Merritt, 7 Heisk. 190 ; 
Brown v. Lusk, 4 Yerg. 216. For these and 
other considerations we cannot yield our as- 
sent to the doctrine urged by the defendant, 
and upon which the case was decided in the 
court below. We hold, therefore, that there 
is no implied authority for a bank to pay toa 
third party a note made payable at its place 
of business simply because of the fact that 
the maker has funds sufficient for that pur- 
pose, in the absence of any course of dealing 
or previous instructions to so apply the de- 
posits. 


Nor are we without express authority to 
sustain this conclusion. ‘lhe supreme court 
of Illinois, in the case of Wood v. Saving 
Co., 41 Ill. 267, has reached the same result 
in principle. The action was on a note pay- 
able at the banking house of Conrad. ‘The 
holder presented the note, had it marked 
“good,” but it was not paid. ‘The bank failed 
and the maker was sued on the note. The 
defense was that the maker had funds suffi- 
cient on deposit with the bank to pay the 
note; that it was the duty of the bank to have 
paid it when presented. The court says: 
“Had Conrad any authority, whatever, to pay 
the note out of the funds on deposit in his 
bank to the credit of the maker? ‘The cus- 
tom sought to be established among bankers 
has nothing, in our judgment, to do with the 
question, what is the effect of making a note 
payable at a particular place? Was it ever 
before heard that the effect was to transfer, 
ipso facto, the money at the place, belonging 
to the makers, absolutely to the holder, on 
his presenting the note at the place of pay- 
ment? ‘There is no such rule in any com- 
mercial country of which we have any know- 
ledge. * * * Wedo not understand 
that the fact of making a note payable at a 
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particular place amounts to an agreement 
that the maker may make a deposit at the 
bank of the amount of the note and thus dis- 
charge his obligation, and that the money so 
deposited is at the risk of the holder of the 
note. It is a mere designation of the place 
where the note is to be paid, not of the per- 
son to whom the money is to be paid. By 
the terms of the note the money was to be 
paid by the maker to the payee, not ‘to’ (and 
it might have added ‘by’) Conrad, but ‘at’ 
Conrad’s banking house. * * * If this be 
so—if the holders of this note were under no 
obligation to present this note at Conrad’s 
counter—does the fact that it was presented 
change the liability of the party in any way ? 
* * * Conrad had no right to pay it, nor 
could the money be taken to pay it, except 
by means of the verbal order, check, or draft 
of the maker and depositor.” ‘The principle 
of that case is reaffirmed in Bank v. Patton, 
109 Ill. 479. 

In Scott v. Shirk, 60 Ind. 160, the court 


say: “A bank of deposit has no power to 
apply a money deposit in its possession be- 
longing to the maker of a promissory note 
payable at such bank to the satisfaction of 


such note without his consent.” ‘To the 
same effect is Bank v. Bank, 132 Mass. 151, 
where the court say: “‘The case expressly 
finds that Carrick, Calvert & Co. never had 
given any authority to the plaintiff to pay 
their notes out of their funds on deposit. 
Such authority cannot be implied merely 
from the fact that they made their notes pay- 
able there;” citing, in support of this proposi- 
tion, Wood v. Savings Co., 41 Ill. 267, 
above. This was as late as 1882, from a 
state of the highest authority on questions of 
commercial law. 

The case of Gordon v. Muchler, 34 La. 
Ann. 604, is said to have settled, for the 
state of Louisiana, this question in the same 
manner; but we have been unable toexamine 
this volume, it being misplaced from our 
state library. The supreme court of Mis- 
souri, as reported in the text-books, seems 
strongly to intimate a similar holding. In 
Bank v. Carson, 32 Mo. 191, the court is 


quoted as saying: “The bank is not bound 
to apply the deposits, if it has even the au- 
thority to do so.” 

The text-books generally, which are cited 
as sustaining the defendant’s contention, 
agree that it is not the duty, but merely a 
privilege, that may or may not be exercised 
by the bank, to so apply deposits of the 
maker. Surely, this will not do, to leave the 
action of the bank, upon which so many im- 
portant, not to say intricate, rights of other 
parties depend, open to the uncertainty that 
must follow its optional exercise by the bank. 
We agree with Mr. Daniel, in his work on 
Negotiable Instruments (volume 1, § 326), 
that the question should be settled definitely, 
and not left to the option of the bank. But 
we think it much sounder and safer to hold 
that, in the absence of instruction, either ex- 
pressed or to be implied from previous course 
of dealings between the maker and his 
banker, the bank has no authority to apply 
the funds of its depositor to the payment to 
third parties of notes payable at its bank. 
We limit this decision to a payment made to 
a third party because we are not called upon 
to decide any but the case before us, which 
as we have seen, is one of a payment to a 
third party. 

The right of the bank to retain out of de- 
posits sufficient to pay itself, where the bank 
is the holder and owner of the note, is quite 
a different question, involving an application 
of the law of set off, and is not intended to 
be affected by anything said in this opinion. 
We close the citation of authority which is 
in accord with our conclusion by a reference 
to 1 Edw. Bills (3d Ed. 1882), p. *166, $195, 
where the learned author says: “The better 
opinion undoubtedly is that the bank has no 
right to pay out the money of a depositor ex- 
cept upon his order, or with his assent ;” 
citing approvingly the 41 Ill. and 60 Ind. 
cases, above referred to. See, also, Newm. 
Bank Dep. (1888), § 119, p. 120, where, in 
the text, it is said: “A banker has no right to 
apply money on deposit in his bank to the 
payment of the note of the depositor, payable 
at the bank, without the order of the deposi- 
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tor ;” citing the case already referred to by 
us, of Bank v. Patton, 109 Il. 479. 

If we consulted our own convenience and 
the necessities of the case, we would end this 
opinion here. But it has been so strenuously 
urged at the bar that the great weight of au- 
thority is the other way, that it becomes pro- 
per, if not necessary, to refer to the authori- 
ties upon which such claim is predicated. 
We have laboriously and at length examined 
everything that has been available to us that 
presents the other side, but, owing to the 
length to which a review of cases ordinarily 
leads, we will try to be brief in what we have 
to say in relation thereto. 

It is true that Bolles on Banks and ‘Their 
Depositors, § 403, and Morse in his work on 
Banks and Banking, vol. 2, § 557, and Pratt 
in his Manual of Banking Law, c. 9, p. 44, 
after stating that their authorities both ways, 
say the weight of authority is that it is the 
privilege of the bank (to be exercised or not 
as it may seem proper) to apply deposits to 
the payment of a note of the depositor, pay- 
able at its bank. The American cases cited 
by these text writers are the same, and con- 
sist, in the main, of the following: MZande- 
ville v. Bank, g Cranch, 9; Bank v. Bank, 
46 N. Y. 82; Jndigv. Bank, 80 N. Y. 106; 
Bank v. Henninger, 105 Pa. St. 496; and a 
very few other cases where the bank was 
itself the holder of the note. ‘The states re- 
presented are not so numerous, as appears 
from their citations, as those who hold as we 
do, while the cases themselves will not stand 
close scrutiny. 

Great prominence is given the case of 
Mandeville v. Bank, from the supreme court 
of the United States, reported in 9 Cranch, 9. 
All the text-books quote the following lang- 
uage from the opinion in this case pronounced 
by Chief Justice Marshall: “By making a 
note negotiable in bank, the maker author- 
izes the bank to advance on his credit to the 
owner of the note the sum expressed on its 
face ;’ and announce the doctrine as con- 
tended for. ‘The few cases in the same direc- 
tion build with equal confidence upon this 
decision. It must be admitted that, when 
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taken by itself, the language quoted does 
seem to sustain them. But, when we come 
to examine the facts in that case, it becomes 
manifest at a glance that the point really de- 
cided, and to which the language was intended 
to apply, is as foreign to the question we are 
considering as it could well be, and relate at 
all to commercial paper. The facts of the 
case were briefly these: Mandeville, a citizen 
of Virginia, executed his note to one Nourse, 
for $410.50, 60 days after date, negotiable at 
the Union Bank of Georgetown, payable at 
the Bank of Potomac in Alexandria. On 
the day of its execution, the note was negoti- 
ated and discounted by the Union Bank of 
Georgetown, and the proceeds thereof paid 
over to Nourse. After this, Nourse, becom- 
ing indebted to Mandeville, executed to him 
his note, due in 60 days, negotiable at the 
Bank of Alexandria, payable at the Bank of 
Columbia. When the note given by Mande- 
ville, and discounted by the Union Bank, fell 
due, it was not paid, and the Union Bank 
sued Mandeville thereon. He defended, 
trying to set off against the note the debt he 
held against Nourse. It was insisted for 
Mandeville that his rights must be deter- 
mined according to the laws of Virginia, the 
lex loci contractus; and that under the laws 
of that state a defendant is allowed to set off 
against the assignee of a promissory note any 
just claims which he had against the original 
payee before notice of the assignment of the 
note. For the bank it was said that it was 
immaterial by which law the note was to be 
governed; for it was made with a view, ex- 
pressed on its face, to be discounted by the 
Union Bank, whereby the defendant had 
waived any offset to which he might other- 
wise have been entitled. The court, in de- 
ciding the question, said (and we give the 
opinion entire, in hec verba) : 

“It is entirely immaterial whether this 
question be governed by the laws of Virginia 
or of Maryland. By neither of them can 
the discounts claimed by the plaintiff in error 
be allowed. By making a note megotiadle in 
bank [the italics are ours] the maker author- 
izes the bank to advance on his credit to the 
owner of the note the sum expressed on its 





46 


face. It would be a fraud on the bank to set 
up Offsets against this note in consequence 
of any transactions between the parties. 
These offsets are waived and cannot, after 
the note has been discounted, be again set 
up. ‘The judgment is to be affirmed, with 
damages at the rate of 6 per cent. per an- 
num.” 


THE BANKING 


Thus we see that no possible question 
arose upon the part of the note making it 
“payable at” the Bank of Potomac, nor 
“with” that bank, but on that part of the 
note making it “negotiable” at the Union 
Bank, and with the latter bank; and no 
question of the application of bank deposits 
in any shape is presented. ‘The only matter 
considered, or that could possibly have been 
considered, by the court, was whether a party 
having authorized a bank to discount his note 
could thereafter set off debts he held against 
the payee of the note. ‘The facts of this 
case were not published in the earlier Cranch 
Reports, which doubtless accounts for the 
misconception of the opinion of the usually 
accurate and always learned text writers who 
have made it the ground work of the effort to 
establish the rule as contended for by de- 
fendants in the case at bar. ‘The facts will 
be found in “The Lawyers’ Co-operative 
Pub. Co.’s Edition of the United Supreme 
Court Reports.” 


The case of Bank v. Henninger, 105 Pa., 
St. 496, is greatly relied on by the text books 


above referred to. ‘There the bank was the 
holder and owner of the note, and the maker 
was B. F. Young, its cashier. At the close of 
business on the day of the maturity of the 
note there were funds of the cashier on 
deposit sufficient to pay it. ‘The cashier, in- 
stead of charging up said note against his 
deposit, handed it to a notary for protest ; the 
object being to hold the indorser and compel 
him to proceed against the maker in order to 
let in a defense which the maker could not 
set up against the bank. ‘The suit was by the 
bank against the indorser, who claimed to be 
discharged by the facts stated. ‘The court, 
among other things, say : 

“When the depositor becomes indebted to 
the bank on one or more accounts, and such 
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debts are due and payable, the bank has tho 
right to apply any deposit he may have to their 
payment ; this, by virtue of the right of set 
off. Where a general deposit is made by one 
already indebted to the bank, the latter may 
appropriate such deposit to the payment of 
such indebtedness.” 

And, while admitting that the bank might 
waive this right of set off, so far as it was 
concerned, yet, where the rights of other 
parties were concerned, the waiver might re 
sult in releasing sureties, and the court held 
the indorsers discharged; the court illustrat- 
ing the ground of the decision in the follow- 


ing language : 

“If I am the holder of A’s note, indorsed 
by C., and when the note matures I am in- 
debted to A. in an amount equal to or exceed- 
ing the note, can I have the note protested, 
and hold C. as indorser? It is true A’s note 
is not technically paid, but the right to set off 
exists, and surely C. may show, in relief of 
his obligation as surety, that I am really the 
debtor, instead of the creditor, of A. If this 
be so between individuals, why is it not so 
between a bank and individual ?” 

How far removed this case is from sup- 
porting the doctrine as contended for here, is 
too manifest to justify elaboration, yet it is 
cited in the text books assustaining the asser- 
tion that the weight of authority is in favor of 
the right of a bank, without regard to whether 
it is or not the holder of a note, to appro- 
priate deposits of the maker to its payment, 
upon the idea that a note made payable to the 
bank is tantamount to a check on the bank. 

Let us see next what is in the case of 
Indig v. Bank, 80 N. Y. 100. Plaintiff held 
a note payable at the bank at Lowville. He 
deposited it with the defendant bank for col- 
lection, who sent it by mail to the bank of Low- 
ville. On maturity, the bank of Lowville 
charged the note to the maker~—he having 
funds there on deposit—and forwarded its 
draft to defendant. ‘The bank of Lowyville 
failed before the draft was cashed. ‘The 
plaintiff sued the defendant for the amount 
of the note, which amount he alleged was lost 
through defendant’s negligence. It was in- 
sisted for the plaintiff that defendant, by 
sending the note to the bank of Lowyville, 
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constituted that bank its agent for the collec- 
tion of it, and was “therefore liable for the 
proceeds as having been received by the 
bank of Lowville; the last named bank be- 
ing deemed to have received the proceeds by 
charging the amount of the note against its 
customer—the maker.” The court, in re- 
sponse, say : 

“We do not think that any such agency 
was created. ‘The note, iz so far as relates 
to its presentment at the bank, and the duties 
of the bank in respect to it, was equivalent 
to a check drawn by the maker upon the 
bank where the note was made payable ;” cit- 
ing Bank v. Bank, 46 N. Y. 88. 


We will first observe that the portion of 
the opinion which we have taken the liberty 
of italicizing is directly in conflict with the 
decisions of our own state with reference to 
the duties of the holder of a note so payable 
as to the non-necessity of presentment, and 
overlooks and confesses the distinctions we 
have already pointed out between a check 
and a note as to presentment. The right of 
the bank of Lowville to pay the note because 


made payable at its place of business was 
not the issue in that cause, but in the argu- 
ment upon the non-liability of the defendant 
the court merely assumed, upon the authority 
of the Bank Case, in 46 N. Y. 82, that such 
was the law ; so that for the soundness of the 


doctrine we must turn to that case. When 
we read the syllabus, we are told that it 
simply decides that a direction of a bank 
depositor to his bank to pay out his funds on 
his notes due and to become due, in a cer- 
tain order, creates no trust in favor of the 
holders of such notes, and that they have no 
right of action against the bank for its fail- 
ure to comply with the depositor’s instruc- 
tions. ‘The facts were that the Florence 
Mills, a Connecticut corporation, had made 
two notes, payable at the counter of the de- 
fendant. One fell due April the 2d, and the 
other, April 4th. ‘The note falling due on 
the 2d April was presented for payment, and 
protested for non-payment. On 3d April the 
mills company sent a letter to the bank, con- 
taining a draft, (which, with a small balance 
to the credit of the mills, was sufficient to 
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pay either note, both being for the same 
amount,) with directions to credit their 
account with the draft, and then to pay their 
note falling due on the 4th. ‘The draft was 
collected on the 3d—the day it was received 
—and on the same day the bank paid the 
note that had been protested on the 2d. The 
note due on the 4th not being paid, the 
holder sued the defendant, insisting that the 
letter directing how the proceeds of the draft 
should be applied, operated as an equitable 
assignment or appropriation of the proceeds 
to the payment of its note falling due on the 
4th. ‘This alone was the issue, and such was 
the reporter’s understanding of it,as shown 
by the syllabus. The opinion takes a much 
wider range, and does announce the doctrine 
as broadly as here contended for—that a note 
payable at a particular bank is in substance a 
check. But that part of the opinion making 
the announcement is without any citation of 
authority or process of reasoning to sustain 
it, and it is difficult to understand exactly 
upon what the court predicated its opinion 
that the note was the equivalent of a check. 
In two paragraphs it seems to be placed upon 
the agreement or understanding of the par- 
ties, and in another upon the commercial 
usage, while in another it seems to be predi- 
cated upon the legal effect of the note so 
written. Nor does it appear that the defend- 
ant bank was not itself the owner of the 
past-due note to which the deposit was ap- 
plied in violation of the instructions of the 
depositor. Moreover the opinion was by a 
divided court, Chief Justice CHuRcu, dis- 
senting; so that our answer to this case, 
which is much relied on by the defense here, 
is that what is said concerning the question 
now before us was incidental merely, unsup- 
ported by reason or authority, and with an 
ambiguity of statement of facts, so far as 
this question is concerned; and we may be 
permitted to add that on the very point de- 
cided it is of most questionable soundness. 
It virtually holds that a customer of a bank 
cannot make a deposit, with instructions ac- 
companying the same to apply proceeds to a 
note of the depositor maturing on the suc- 
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particular place amounts to an agreement 
that the maker may make a deposit at the 
bank of the amount of the note and thus dis 
charge his obligation, and that the money so 
deposited is at the risk of the holder of the 
note, It is a mere designation of the place 
where the note is to be paid, not of the per 
son to whom the money is to be paid. By 
the terms of the note the money was to be 
paid by the maker to the payee, not ‘to’ (and 
it might have added * by") Conrad, but ‘at’ 
Conrad's banking house. * * * If this be 
so—if the holders of this note were under no 
obligation to present this note at Conrad's 
counter—<does the fact that it was presented 
change the liability of the party in any way? 
* * * Conrad had no right to pay it, nor 
could the money be taken to pay it, except 
by means of the verbal order, check, or draft 
of the maker and depositor.” ‘The principle 
of that case is reaffirmed in Bank v. Patton, 
109 Ill. 479. 

In Scott v. Shirk, 60 Ind. 160, the court 
say: “A bank of deposit has no power to 
apply a money deposit in its possession be- 
longing to the maker of a promissory note 
payable at such bank to the satisfaction of 
such note without his consent.” ‘To the 
same effect is Bank v. Bank, 132 Mass. 151, 
where the court say: “The case expressly 
finds that Carrick, Calvert & Co. never had 
given any authority to the plaintiff to pay 
their notes out of their funds on deposit. 
Such authority cannot be implied merely 
from the fact that they made their notes pay- 
able there;” citing, in support of this proposi- 
tion, Wood v. Savings Co., 41 Ill. 267, 
above. ‘This was as late as 1882, from a 
state of the highest authority on questions of 
commercial law. 

The case of Gordon v. Muchler, 34 La. 
Ann. 604, is said to have settled, for the 
state of Louisiana, this question in the same 
manner; but we have been unable to examine 
this volume, it being misplaced from our 
state library. The supreme court of Mis- 
souri, as reported in the text-books, seems 
strongly to intimate a similar holding. In 
Bank v. Carson, 32 Mo. 191, the court is 


quoted as saying: “The bank is not bound 
to apply the deposits, if it has even the au 
thority to do so.” 

The text-books generally, which are cited 
as sustaining the defendant's contention, 
agree that it is not the duty, but merely a 
privilege, that may or may not be exercised 
by the bank, to so apply deposits of the 
maker. Surely, this will not do, to leave the 
action of the bank, upon which so many im- 
portant, not to say intricate, rights of other 
parties depend, open to the uncertainty that 
must follow its optional exercise by the bank. 
We agree with Mr. Daniel, in his work on 
Negotiable Instruments (volume 1, § 326), 
that the question should be settled definitely, 
and not left to the option of the bank. But 
we think it much sounder and safer to hold 
that, in the absence of instruction, either ex- 
pressed or to be implied from previous course 
of dealings between the maker and his 
banker, the bank has no authority to apply 
the funds of its depositor to the payment to 
third parties of notes payable at its bank. 
We limit this decision to a payment made to 
a third party because we are not called upon 
to decide any but the case before us, which 
as we have seen, is one of a payment to a 
third party. 

The right of the bank to retain out of de- 
posits sufficient to pay itself, where the bank 
is the holder and owner of the note, is quite 
a different question, involving an application 
of the law of set off, and is not intended to 
be affected by anything said in this opinion. 
We close the citation of authority which is 
in accord with our conclusion by a reference 
to 1 Edw. Bills (3d Ed. 1882), p. *166, § 195, 
where the learned author says: “The better 
opinion undoubtedly is that the bank has no 
right to pay out the money of a depositor ex- 
cept upon his order, or with his assent ;” 
citing approvingly the 41 Ill. and 60 Ind. 
cases, above referred to. See, also, Newm. 
Bank Dep. (1888), § 119, p. 120, where, in 
the text, it is said: “A banker has no right to 
apply money on deposit in his bank to the 
payment of the note of the depositor, payable 
at the bank, without the order of the deposi- 
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tor;” citing the case already referred to by 
us, of Bank v. Patten, 109 Ul. 479. 

If we consulted our own convenience and 
the necessities of the case, we would end this 
opinion here. But it has been so strenuously 
urged at the bar that the great weight of au 
thority is the other way, that it becomes pro 
per, if not necessary, to refer to the authori 
ties upon which such claim is predicated. 
We have laboriously anc at length examined 
everything that has been available to us that 
presents the other side, but, owing to the 
length to which a review of cases ordinarily 
leads, we will try to be brief in what we have 
to say in relation thereto. 

It is true that Bolles on Banks and ‘Their 
Depositors, § 403, and Morse in his work on 
Banks and Banking, vol. 2, § 557, and Pratt 
in his Manual of Banking Law, c. 9, p. 44, 
after stating that their authorities both ways, 
say the weight of authority is that it is the 
privilege of the bank (to be exercised or not 
as itmay seem proper) to apply deposits to 


the payment of a note of the depositor, pay- 


able at its bank. ‘The American cases cited 
by these text writers are the same, and con- 
sist, in the main, of the following: Mande- 
ville v. Bank, 9 Cranch, 9; Bank v. Bank, 
46 N. Y. 82; Jndig v. Bank, 80 N. Y. 106; 
Bank v. Henninger, 105 Pa. St. 496; and a 
very few other cases where the bank was 
itself the holder of the note. ‘The states re- 
presented are not so numerous, as appears 
from their citations, as those who hold as we 
do, while the cases themselves will not stand 
close scrutiny. 

Great prominence is given the case of 
Mandeville v. Bank, from the supreme court 
of the United States, reported in 9 Cranch, 9. 
All the text-books quote the following lang- 
uage from the opinion in this case pronounced 
by Chief Justice Marshall: “By making a 
note negotiable in bank, the maker author- 
izes the bank to advance on his credit to the 
owner of the note the sum expressed on its 
face ;” and announce the doctrine as con- 
tended for. ‘The few cases in the same direc- 
tion build with equal confidence upon this 
decision. It must be admitted that, when 
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taken by itself, the language quoted does 
seem to sustain them. But, when we come 
to examine the facts in that case, it becomes 
manifest at a glance that the point really de 
cided, and to which the language was intended 
to apply, is as foreign to the question we are 
considering as it could well be, and relate at 
all to commercial paper. ‘The facts of the 
case were briefly these: Mandeville, a citizen 
of Virginia, executed his note to one Nourse, 
for $410.50, 60 days after date, negotiable at 
the Union Bank of Georgetown, payable at 
the Bank of Potomac in Alexandria. On 
the day of its execution, the note was negoti- 
ated and discounted by the Union Bank of 
Georgetown, and the proceeds thereof paid 
over to Nourse. After this, Nourse, becom- 
ing indebted to Mandeville, executed to him 
his note, due in 60 days, negotiable at the 
Bank of Alexandria, payable at the Bank of 
Columbia. When the note given by Mande- 
ville, and discounted by the Union Bank, fell 
due, it was not paid, and the Union Bank 
sued Mandeville thereon. He defended, 
trying to set off against the note the debt he 
held against Nourse. It was insisted for 
Mandeville that his rights must be deter- 
mined according to the laws of Virginia, the 
lex loci contractus; and that under the laws 
of that state a defendant is allowed to set off 
against the assignee of a promissory note any 
just claims which he had against the original 
payee before notice of the assignment of the 
note. For the bank it was said that it was 
immaterial by which law the note was to be 
governed; for it was made with a view, ex- 
pressed on its face, to be discounted by the 
Union Bank, whereby the defendant had 
waived any offset to which he might other- 
wise have been entitled. ‘The court, in de- 
ciding the question, said (and we give the 
opinion entire, in hec verba) : 

“Tt is entirely immaterial whether this 
question be governed by the laws of Virginia 
or of Maryland. By neither of them can 
the discounts claimed by the plaintiff in error 
be allowed. By making a note negotiable in 
bank [the italics are ours] the maker author- 


izes the bank to advance on his credit to the 
owner of the note the sum expressed on its 
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face. It would be a fraud on the bank to set 
up offsets against this note in consequence 
of any transactions between the parties. 
These offsets are waived and cannot, after 
the note has been discounted, be again set 
up. ‘The judgment is to be affirmed, with 
damages at the rate of 6 per cent. per an- 
num.” 

Thus we see that no possible question 
arose upon the part of the note making it 
“payable at” the Bank of Potomac, nor 
“with” that bank, but on that part of the 
note making it “negotiable” at the Union 
Bank, and with the latter bank; and no 
question of the application of bank deposits 
in any shape is presented. ‘The only matter 
considered, or that could possibly have been 
considered, by the court, was whether a party 
having authorized a bank to discount his note 
could thereafter set off debts he held against 
the payee of the note. The facts of this 


case were not published in the earlier Cranch 
Reports, which doubtless accounts for the 
misconception of the opinion of the usually 


accurate and always learned text writers who 
have made it the ground work of the effort to 
establish the rule as contended for by de- 
fendants in the case at bar. The facts will 
be found in “The Lawyers’ Co-operative 
Pub. Co.’s Edition of the United Supreme 
Court Reports.” 


The case of Bank v. Henninger, 105 Pa., 
St. 496, is greatly relied on by the text books 
above referred to. ‘There the bank was the 
holder and owner of the note, and the maker 
was B. F. Young, its cashier. At the close of 
business on the day of the maturity of the 
note there were funds of the cashier on 
deposit sufficient to pay it. The cashier, in- 
stead of charging up said note against his 
deposit, handed it to a notary for protest ; the 
object being to hold the indorser and compel 
him to proceed against the maker in order to 
let in a defense which the maker could not 
set up against the bank. ‘The suit was by the 
bank against the indorser, who claimed to be 
discharged by the facts stated. The court, 
among other things, say: 

“ When the depositor becomes indebted to 
the bank on one or more accounts, and such 
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debts are due and payable, the bank has tho 
right to apply any deposit he may have to their 
payment ; this, by virtue of the right of set 
off. Where a general deposit is made by one 
already indebted to the bank, the latter may 
appropriate such deposit to the payment of 
such indebtedness.” 

And, while admitting that the bank might 
waive this right of set off, so far as it was 
concerned, yet, where the rights of other 
parties were concerned, the waiver might re 
sult in releasing sureties, and the court held 
the indorsers discharged; the court illustrat- 
ing the ground of the decision in the follow- 
ing language : 

“Tf I am the holder of A’s note, indorsed 
by C., and when the note matures I am in- 
debted to A. in an amount equal to or exceed- 
ing the note, can I have the note protested, 
and hold C. as indorser? It is true A’s note 
is not technically paid, but the right to set off 
exists, and surely C. may show, in relief of 
his obligation as surety, that I am really the 
debtor, instead of the creditor, of A. If this 
be so between individuals, why is it not so 
between a bank and individual ?” 

How far removed this case is from sup- 
porting the doctrine as contended for here, is 
too manifest to justify elaboration, yet it is 
cited in the text books assustaining the asser- 
tion that the weight of authority is in favor of 
the right of a bank, without regard to whether 
it is or not the holder of a note, to appro- 
priate deposits of the maker to its payment, 
upon the idea that a note made payable to the 
bank is tantamount to a check on the bank. 

Let us see next what is in the case of 
Indig v. Bank, 80 N. Y. 100. Plaintiff held 
a note payable at the bank at Lowville. He 
deposited it with the defendant bank for col- 
lection, who sent it by mailto the bank of Low- 
ville. On maturity, the bank of Lowyville 
charged the note to the maker—he having 
funds there on deposit—and forwarded its 
draft to defendant. ‘The bank of Lowville 
failed before the draft was cashed. ‘The 
plaintiff sued the defendant for the amount 
of the note, which amount he alleged was lost 
through defendant’s negligence. It was in- 
sisted for the plaintiff that defendant, by 
sending the note to the bank of Lowville, 
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constituted that bank its agent for the collec- 
tion of it, and was “therefore liable for the 

eeds as having been received by the 
bank of Lowville; the last ‘named bank be- 
ing deemed to have received the proceeds by 
charging the amount of the note against its 
customer—the maker.” The court, in re- 
sponse, say : 

“We do not think that any such agency 
was created. The note, i so far as relates 
to its presentment at the bank, and the duties 
of the bank in respect to it, was equivalent 
to a check drawn by the maker upon the 
bank where the note was made payable ;” cit- 
ing Bank v. Bank, 46 N. Y. 88. 


We will first observe that the portion of 
the opinion which we have taken the liberty 
of italicizing is directly in conflict with the 
decisions of our own state with reference to 
the duties of the hoider of a note so payable 
as to the non-necessity of presentment, and 
overlooks and confesses the distinctions we 
have already pointed out between a check 
and a note as to presentment. The right of 


the bank of Lowyville to pay the note because 


made payable at its place of business was 
not the issue in that cause, but in the argu- 
ment upon the non-liability of the defendant 
the court merely assumed, upon the authority 
of the Bank Case, in 46 N. Y. 82, that such 
was the law ; so that for the soundness of the 
doctrine we must turn to that case. When 
we read the syllabus, we are told that it 
simply decides that a direction of a bank 
depositor to his bank to pay out his funds on 
his notes due and to become due, in a cer- 
tain order, creates no trust in favor of the 
holders of such notes, and that they have no 
right of action against the bank for its fail- 
ure to comply with the depositor’s instruc- 
tions. ‘The facts were that the Florence 
Mills, a Connecticut corporation, had made 
two notes, payable at the counter of the de- 
fendant. One fell due April the 2d, and the 
other, April 4th. The note falling due on 
the 2d April was presented for payment, and 
protested for non-payment. On 3d April the 
mills company sent a letter to the bank, con- 
taining a draft, (which, with a small balance 
to the credit of the mills, was sufficient to 
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pay either note, both being for the same 
amount,) with directions to credit their 
account with the draft, and then to pay their 
note falling due on the 4th. ‘The draft was. 
collected on the 3d—the day it was received 
—and on the same day the bank paid the 
note that had been protested on the 2d. The 
note due on the 4th not being paid, the 
holder sued the defendant, insisting that the 
letter directing how the proceeds of the draft 
should be applied, operated as an equitable 
assignment or appropriation of the proceeds 
to the payment of its note falling due on the 
4th. ‘This alone was the issue, and such was 
the reporter’s understanding of it,as shown 
by the syllabus. ‘The opinion takes a much 
wider range, and does announce the doctrine 
as broadly as here contended for—that a note 
payable at a particular bank is in substance a 
check. But that part of the opinion making 
the announcement is without any citation of 
authority or process of reasoning to sustain 
it, and it is difficult te understand exactly 
upon what the court predicated its opinion 
that the note was the equivalent of a check. 
In two paragraphs it seems to be placed upon 
the agreement or understanding of the par- 
ties, and in another upon the commercial 
usage, while in another it seems to be predi- 
cated upon the legal effect of the note so 
written. Nor does it appear that the defend- 
ant bank was not itself the owner of the 
past-due note to which the deposit was ap- 
plied in violation of the instructions of the 
depositor. Moreover the opinion was by a 
divided court, Chief Justice CxHuRcn, dis- 
senting; so that our answer to this case, 
which is much relied on by the defense here, 
is that what is said concerning the question 
now before us was incidental merely, unsup- 
ported by reason or authority, and with an 
ambiguity of statement of facts, so far as 
this question is concerned; and we may be 
permitted to add that on the very point de- 
cided it is of most questionable soundness. 
It virtually holds that a customer of a bank 
cannot make a deposit, with instructions ac- 
companying the same to apply praceeds to a 
note of the depositor maturing on the suc- 
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ceeding day, that would prevent the bank 
from applying the proceeds to a _ note 
past due before the deposit was made. 
It seems not only to create a new 
law for banks, but it strikes down the well- 
established right of a debtor, unable to pay 
two debts, to direct and control the applica- 
tion of his payments to the one he may pre- 
fer. The authority of such a decision, viewed 
from any standpoint, is not sufficient to 
overturn our convictions nor break the force 
of the well-considered cases holding to the 
contrary. 

In Pease v. Warren, 29 Mich. 9, Judge 
Coo.ey says: “It cannot be pretended that 
the making a note payable at a particular 
bank can make the bank the agent for the 
payee to receive payment.” And, we 
ask, would not this be just as fair and 
reasonable reading of the terms as _ it 
is to construe them to make the bank the 
agent of the payor to make payment. ‘They 
would serve the one purpose as well as the 
other, and there is as much authority for the 
one holding as the other ; and several of the 
cases cited as sustaining the defendant's con- 
tention here do go to the very point of de- 
ciding what Judge CooLey says is not law. 
Such is the decision in Laster v. Horan, 55 
Iowa, 75, 7 N. W. Rep. 457, already herein 
referred to. 

It is true that Mr. Daniel, in the third edi- 
tion (volume 1, § 326a) of his valuable work 
on Negotiable Instruments, says that in his 
previous editions he had taken a different 
view, but that he is now of opinion that 
he was wrong, and that “upon principle and 
authority we would say that a bank or 
banker at whose place of business negotiable 
paper is made payable may apply to its pay- 
ment funds of the maker or acceptor held on 
deposit, at its maturity; the relations of 
banker and customer, and the tenor of the 
instrument, justifying the inference that the 
customer intended this to be done ;” citing, 
in note, the case of /ndig v. Bank, 80 N. Y. 
106; and adds in the text: “And other 
well considered cases sustain this view,”— 
referring to Lasier v. Horan, Thatcher v. 


LAW JOURNAL. 


Bank, Bank v. Bank, and the case of Bang 
v. Newton, already so freely quoted from us, 
While we entertain for this distinguished 
author the highest respect for his learning 
and accuracy, (and the writer especially es- 
teeming him no less highly personally than 
professionally,) we are constrained to believe 
that the view expressed in the previous edi- 
tions of his work is sounder, and more in 
keeping with authority and reason, and the 
necessities of the larger interests concerned, 
than is found in the last. ‘There is no new 
light shed on this subject that, in our opinion, 
justifies the change of view. ‘This author 
seems to consider separately the rule as ap- 
plied to acceptances and to notes ; and_as to 
acceptances, he says: ‘It may be regarded 
as well-settled law in England that an accept- 
ance payable at a particular banker's is tanta- 
mount to an order on the banker to pay 


same to the person who, according to the law © 


merchant, is capable of giving a good dis- 
charge to the bill.” In support of this he 
cites in note 3, § 326a: Robdarts v. Tucker, 
16 Adol. & E. (N. S.) 578; Aymer v. Laurie, 
18 Law J. Q. B. 218; Forster v. Clements, 2 
Campbell, 17; and, in addition thereto, 
Thompson, Chitty, Parsons, Byles, and 
Edwards, on bills. Of the text books cited, 
Edwards, as we have already seen, takes a 
different view, while the others refer to the 
same cases that Mr. Daniel does, as far as 
they were extant at the time of publication ; 
their text adding nothing thereto germane to 
the point under discussion. 

Having already extended this opinion be- 
yond what is deemed necessary by the writer, 
we will undertake to go into but one of the 
English cases referred to, although they have 
all been considered. Rodarts’ v. Tucker, 16 
Adol. & E. (N. S.) 578, was where the banker 
paid an acceptance of the Pelican Life Insur- 
ance company, payable at such banker’s upon 
a forged indorsement. This payment was 
debited to the company on its pass book, and 
returned it by the banker, and the company 
credited its banker on its buoks. Subse- 
quently the company was compelled to pay 
the amount thereof to the true owner of the 
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acceptance, and thereupon brought this suit 
against the banker. ‘The first count in plain- 
tiffs declaration alleges that, in consideration 
of certain money loaned by it to the defend- 
ant banker, and of the agreement to retain and 
employ the defendant as the banker of plain- 
tiff, the defendant undertook and promised 
the company, to the extent of money so lent, 
to pay to the lawful holder thereof all such 
bills of exchange as should be accepted by 
the company, payable at the banker’s house ; 
and that not regarding, etc., the defendant had 
charged plaintiff with an acceptance that had 
been paid to persons not legally authorized to 
receive payment and give an acquittance, etc. 
The second count was for money loaned, ac- 
count stated, etc. ‘The contest was whether 
the course of dealing between the bank and 
its customer creating the obligation of the 
banker to pay his customer’s acceptance, 
made payable at the place of business of the 
banker, rendered the latter liable if he paid 
same upon a forged indorsement, it being 
conceded that the act of acceptance was a 
guaranty of the genuineness of the drawer’s sig- 
nature. ‘The court decided that the banker's 
authority to pay was limited to the payment 
of genuine indorsements; the court adding 
that, “if bankers wished to avoid the respon- 
sibility of deciding on the genuineness of 
indorsements, they may require their customers 
to domicile their bills at their own offices, and 
tohonor them by giving a check upon the 
banker.” And it was in this connection that 
ParKE, B., used the language that has been 
made the basis of the announcement by the text 
writers of the doctrine contended for; the latter 
losing sight of, as we think, the custom and 
course of dealing, if not an express agree- 
ment, that by reason of the deposit or 
lending of the funds to the banker the latter 
undertook to protect the credit of the cus- 
tomer, under which, if he failed to do so, 
the banker became liable to an action by 
his customer for permitting him to be dis- 
honored. See Alarsetti v. Williams, 1 Barn. 
& Adol. 415; Whitaker v. Bank, 1-Comp., 
M. & R. 744. Recognizing the mutability 
of the obligation, it was said by MauLe, J., 
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in Robarts v. Tucker, supra, that “it is a 
hardship on the banker if he must either 
pay the bill at once at the peril of an in- 
dorsement proving a forgery, or dishonor 
the bill at the risk of an action against 
him by his customer.” Forster v. Clements, 
2 Camp. 17, cited by Mr. Daniel, and 
other text writers, was a case_ presenting 
for adjudication the same question 
presented in Robarts v. Tucker, differing 
from it only in the fact that in Forster v. 
Clements the banker had paid the acceptance 
without funds, and then sued the acceptor— 
its customer. ‘lhe acceptor defended upon 
the ground that the bank had not proven the 
genuineness of the first indorser’s signature. 
‘The custom to pay was assumed. If we are 
to ingraft upon the law of this state what 
is said to be the English rule, authorizing the 
bank to treat the paper made payable at its 
place of business as tantamount to a check, 
we should do so, not in part, as the few 
American cases relied on do, but as a whole, 
and carry with it an obligation and duty upon 
the bank to pay, so that, upon failure to de 
sO, it must be liable to an action for damages 
for injury to the credit of its customer. 
Well might the banks pray to be delivered 
from their friends if the rule contended for 
is to be established in this state, with all of its 
attendant uncertainties and dangerous liabili- 
ties. 

Without referring further to the cases cited 
in the text books, they may be classed as 
resting either upon custom well estab- 
lished, or course of dealing between the 
parties, or relating to paper owned and held by 
the bank at maturity where the principle of 
set-off has been applied. | Without further 
discussion, we hold, on this branch of the 
case, that the decree of the chancellor was 
erroneous, and should be reversed. Of 
course it is needless to add that there is 
nothing to prevent any depositor from mak- 
ing such agreement with his bank as to the 
protection of his paper. We merely hold 
that, in the absence of an understanding, the 
bank pays at its peril. 

One other question remains to be dis- 
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posed of: For the defendant it is urged that 
if it be held that the bank had no authority 
to pay the note, then they ask to be permit- 
ted to rely upon such payment as a set-off 
against complainant’s demand ; and the note 
is filed with the answer, showing the indorse- 
ments as given in the opening statement of 
this opinion. ‘The answer is asked to be 
taken as a cross-bill, but no process is issued. 
Without determining whether this matter 
could or could not be made in answer merely, 
without cross-bill, it is sufficient to say that in 
whatever form presented it would be un- 
availing to the defendant under the proof in 
this case, which shows that by reason of such 
unauthorized payment, and the failure of 
the bank to notify the complainant thereof, 
the latter had a settlement with J. D. Carter 
& Co., the parties primarily liable, as be- 
tween themselves and complainant, subse- 
quent to such payment, and in ignorance 
thereof, wherein complainant allowed Carter 
& Co. credit for the amount of said note 
upon the assumption that they had, in ac- 
cordance with their contract, paid the same; 
the consequence of all of which, together 
with the subsequent insolvency, and _re- 
moval from thestate, of Carter & Co., before 
any knowledge that his deposits had been 
applied, the complainant has lost recourse 
over on the parties primarily liable thereon. 
So that to allow the set-off would be to cast 
upon complainant the loss resulting from the 
unauthorized act of the defendant. 

Under the facts of this case the complain- 
ant’s equity is superior to any right of set- 
off which the defendant might otherwise 
have made. 

Let the decree be reversed, and judgment 
here for the complainant, with interest and 
costs. 


Lurton, J., dissents from the foregoing. 


The Boston Zranscript, speaking of ab- 
breviations, suggests that a good abbrevia- 
tion for Alaska would be L. S., which, as 
every one knows, means the place of the 
seal. 
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PROMISSORY NOTE — NEGOTIA- 
BILITY. 


Supreme Court of Michigan, January 25, 
1889. 


WRIGHT v. TRAVER, ¢é7/ ai. 


An instrument in the form of a promissory note, made pro- 
vision for the payment of “ten per cent. att’y fees,” and 
contained the following clause: ‘‘ The conditions of this 
note are, if not paid when due, the property for which it 
is given shall be the property of A. J. Mowry” (the payee). 
Held, That the instrument was not negotiable. 

Appeal from circuit court, Gratiot county; 


Henry Hart, Judge. 


C. J. Willett, for appellants. /. K. & Z. 
T. Wright, for appellee. 


Morse, J. ‘The plaintiff offered in evi- 
dence the following instrument : 
“$100.00. 
“Sr. Louis, Mich., Feb. 4, 1884. 
“On or before the first day of February, 
1885, for value received, the undersigned 
promise to pay A. J. Mowry, or order, at 
Harrington, Saviers & Co. Bank, for machine, 
and for the right of Grant’s Pat. Hoop Ma- 
chine, one hundred dollars, with interest at 
six .per cent. per annum from date until due, 
without relief from valuation or appraisement 
laws, and with ten per cent. att’y fees. The 
conditions of this note are, if not paid when 
due, the property for which it is given shall 
be the property of A. J. Mowry. 
“FE. W. TRaveR & Co.” 
On the back of said note are indorsed the 
following words: “ Pay to the order of A. F. 
Wright without recourse. A. J. Mowry.” 
‘The only question in the case is whether or 


’ not this is a promissory note. The court be- 


low ruled that it was, and admitted it as such 
in evidence. In support of this ruling, it is 
argued that it answers perfectly the require- 
ments of a promissory note; that it is a writ- 
ten engagement to pay absolutely and uncon- 
ditionally a certain sum of money at a cer- 
tain time specified therein. It is contended 
that the clause as to the payment of attor- 
ney’s fee does not alter its character as a note, 


a 
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because the amount of such fee is certain, and 
the payment unconditional. 

It is claimed that the case is not covered 
by Bank v. Purdy, 56 Mich., 6, 22 N. W. 
Rep. 93; Altman v. Rittershofer, 36 N. W. 
Rep. 74; or Altman v. Fowler, 37 N. W. 
Rep. 708. In the first case the instrument 
contained an agreement to pay exchange and 
all expenses, “including attorney fees incur- 
red in collecting.” In the other two the 
agreement was to pay attorney fees, without 
naming any amount or per cent. In all three 
there was an agreement to pay, in addition to 
the amount of the so-called note, a sum not 
fixed and uncertain, for attorney fees. In the 
case at bar the attorney fee is to be a certain 
per Sent. upon the amount due, and in terms 
to be paid when the note is due without any 
contingency. But there is a condition at- 
tached that, if the note is not paid when due, 
the property for which it is given shall be 
the property of the payee, A. J. Mowry, and 
the body of the instrument names the prop- 
erty for which it is given in payment. This 
appears to us to destroy its character as a 
promissory note, and reduces it to amere con- 
tract. The strict reading of the instrument 
would import that, when it falls due, the 
maker is to pay the $100, with 6 per cent. in- 
terest, and also 10 per cent. as attorney fee, 
being in effect the same as 16 per cent. in- 
terest. ‘The provision as to payment of at- 
torney fees is void. Bullock v.. Taylor, 39 
Mich. 137. Nothing is said about the pay- 
ment of any interest after due, and it would 
seem, from a strict construction of the con- 
tract, that the maker had his option to pay 
$100, with 16 per cent., on or before the rst 
day of February, 1885, or to return the prop- 
erty. ‘The property belongs to A. J. Mowry 
if the payment is not made, as above speci- 
fied, before that date, and there is no provi- 
sion looking towards payment or collection of 
the $100 after the 1st of February, 1885. I 
think with Mr. Justice Champlin, as stated in 
Bank v. Purdy, 56 Mich. 7, 22 N. W. Rep. 
93, that “the modern tendency to interpolate 
into such instruments engagements and stipu- 
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lations, not recognized by the law-merchant, 
affecting the certainty as to the amount due 
and payable thereon, or the time of maturity, 
or superadding duties to be performed by the 
maker, or additional oBligations other than 
the payment of a sum certain at maturity 
should be discountenanced, and held to de- 
stroy their negotiability, and deprive them of 
the character of promissory notes, and they 
should be relegated to the domain of ordi- 
nary contracts.” The instrument before us 
has more the appearance of a contract of sale, 
with the title reserved in the property to the 
seller until paid for, than it has of a promis- 
sory note. ‘The naming of the property for 
which it was given, standing alone, does not 
hurt it as a promissory note. Preston 
v. Whitney, 23 Mich., 260. But coupled 
with the clause, “‘The conditions of this note 
are, if not paid when due, the property for 
which it is given shall be the property of A. J. 
Mowry,” it has the effect to render the instru- 
ment a contract, and not a promissory note. 
No one can tell from the reading of this in- 
strument whether the payment therein men- 
tioned is certain and unconditional or not. 
This condition seems to provide, as before 
said, an option in the purchaser. It may be 
said that this could not have been the intent 
of the parties to the instrument, that the pur- 
chaser should have the use of the property 
for one year free of charge; but it may also 
be said, on the other hand, that the maker 
could not have intended that, if he failed to 
pay on or before the day therein named, he 
should lose the property, and also have the 
payment of the whole sum enforced against 
him. ‘The instrument is uncertain, and capa- 
ble of two constructions as to its terms. ‘The 
court erred in calling it a promissory note. 

The plaintiff having recovered in the court 
below upon this instrument, it being admitted 
in evidence under the common counts and a 
notice as a negotiable promissory note, 
against objection and exception, the judg- 
ment of the court below must be reversed, 
and a new trial granted. 

‘The other justices concurred. 
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TAXATION OF SAVINGS BANKS— 
MASSACHUSETTS—EXEMPTION OF 
PORTION OF BANK BUILDING NOT 
USED FOR BANKING PURPOSES. 


Supreme Judicial Court of Massachusetts, 
Suffolk, March 1, 1889. 


Jn re SUFFOLK SAvINGS BANK. 


By Pub. St. Mass., c. 13, § 20, savings banks are to pay a 
state tax, on account of their depositors, assessed on 
their deposits, ‘“ provided , that so much of the deposits 
as areinvested in real estate used for banking purpsoes 
es ™ shall be exempt from taxation, under the 
provisions of this section, and that so much of said depos- 
its as are invested in real estate, the title to which has been 
acquired by * * * purchase under the provisions 
of section 20 of chapter 116” are also exempt. The latter 
section provides that “* ten per cent. of the deposits of any 
such corporation, but not exceeding two hundred thousand 
dollars, may be invested in the purchase of a suitable site, 
and the erection or preparation of a suitable building for the 
convenient transaction of its business.’ A savings bank 
purchased land and erected a building, such as the section 
authorized to be erected, but let out the upper stories 
which were not needed for its use. /’e/d, That the parts 
not used for banking purposes were also exempt from the 
State tax. Further held, That the word “ deposits,” as 
used in c. 13, § 20, with reference to investment in real 
estate, signifies all the funds which the bank holds for in- 
vestment. 


Report from supreme judicial court, Suf- 
folk county; W. A. FrEvp, Justice. 

Petition by the Suffolk Savings Bank for 
Seamen and others, forthe abatement of taxes. 

F.C. Lewell and A. L. Lowell for peti- 
tioner. A. /. Waterman, Attorney-General, 
and 7. C. Bliss, for the Commonwealth. 


Houmes, J. ‘This is a petition under Pub. 
St.,c. 13, § 64, for an abatement of a tax upon 
so much of the petitioner’s bank building as 
is not actually used by it for the transaction 
of its business. It appears from the report 
of the justice who tried the case, that the 
building covers no greater area than is neces- 
sary for a suitable building, but in the pru- 
dent management of the land it was proper 
to build it with more stories than were needed 
for the use of the savings bank, and that has 
been done. ‘These stories the petitioner lets, 
and it is with regard to these that the question 
is raised. 

By Pub. St., c. 116, § 20, cl. 7 (St. 1876, c. 
203, § 9, cl. 6; St. 1870, c. 226), “ten per 
cent. of the deposits of any such corpora- 
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tion, but not exceeding two hundred thou- 
sand dollars, may be invested in the purchase 
of a suitable site, and the erection or prepar- 
tion of a suitable building, for the convenient 
transaction of its business.” ‘This section au- 
thorized the petitioner to erect such a build- 
ing as it has built. It is not argued that the 
additional stories were beyond the authority 
conferred, and the original act of 1870 ex- 
pressly recognized the possible necessity of 
building so that there would be some space 
not needed for banking purposes, by requir- 
ing all income arising from such real estate to 
be devoted exclusively to the interests of said 
corporation. 

The next clause of Pub. St., c. 116, § 20 
(St. 1876, c. 203, § 26), authorizes savings 
banks to hold real estate acquired by fore- 
closure or mortgage sale for five years. ‘These 
are the only cases in which the statutes have 
provided for savings banks holding real es- 
tate. 

By Pub. St., c. 13, § 20, savings banks are 
to pay a state tax, on account of their deposi- 
tors, assessed on their deposits: “ provided, 
that so much of the deposits as are invested 
in real estate, used for banking purposes, or 
in loans secured by mortgages of taxable real 
estate, shall’ be exempt from taxation under 
the provisions of this section, and that so 
much of said deposits as are invested in real 
estate, the title to which has been acquired 
by the completion of foreclosure, or by pur- 
chase under the provisions of section 20 of 
chapter 116, shall be exempt from taxation 
under the provisions of this section, for the 
period named in said section.” It is manifest 
that the purpose of this section is to avoid 
double taxation, and that purpose is expressly 
declared by St. 1881, c. 304, from which this 
section is taken. The act of 1881 is entitled: 
“ An act relieving property from double taxa- 
tion in certain cases.” 

The general purpose of the act being thus 
apparent, it is carried out by exempting all 
land which savings banks are authorized to 
hold, unless a slight variation in phraseology 
as to the bank building makes an exception 
in that case; the plain reason being that all 
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the land is subject to local taxation in the city or 
town where it lies. For asimilar reason, funds 
invested in loans secured by mortgages of taxa- 
ble real estate are also exempted. For this part 
of the discussion it does not matter whether 
the theory on which the legislature proceeds 
is true or not, although we see no reason to 
doubt its substantial correctness. It is enough 
for purposes of construction that the statute 
does proceed upon that theory expressly ; 
and, this being so, it is manifest that those 
parts of an authorized bank building which 
are not used for banking purposes are as 
much within the supposed evil sought to be 
remedied as those which are occupied by the 
bank. A general view of the objects of the 
act leads to the conclusion that the petitioner’s 
contention is right. 

The language of the act leads to the same 
result. “So much of the deposits as are in- 
vested in real estate used for banking pur- 
poses,” on the face of it, refers to all the de- 
posits invested in that land, and to the whole 
piece of land. ‘The case is unlike Cambridge 
v. Commissioners, 114 Mass., 337, both in the 
language used, and in the purpose of the 
statute to be construed. There the statute 
under consideration (Gen. St., c. 11, § 5, cl. 
3) was one absolutely exempting literary in- 
stitutions, etc., from taxation on real estate 
belonging to such institution, occupied by 
them or their officers for the purposes for 
which they were incorporated, and it rightly 
was assumed by both parties and by the court 
that the exemption was confined to the por- 
tion of a building actually occupied for the 
purposes mentioned. Chapel of the Good 
Shepherd v. Boston, 120 Mass., 212; Pierce 
v. Cambridge, 2 Cush., 611 ; Association v. 
Lynn, 136 Mass., 283. In Bank v. Ten- 
nessce, 104 U.S., 493, it was assumed that 
the exemption was co-extensive with the au- 
thority given the bank, although it was held, 
following the decision of the supreme court 
of Tennessee (see Bank v. Memphis, 6 Baxt., 
415), that the authority was confined to so 
much of the building as was actually neces- 
sary for the use of the bank. ‘The case is too 
unlike the present to throw much light upon it. 
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It is argued for the commonwealth that it 
does not appear that all the funds invested in 
this bank building are deposits of the bank, 
within the words of Pub. St., c. 13, § 20, be- 
cause, so far as it appears, a part of the guar- 
anty fund required by Pub. St., c. 116, § 24 
(St. 1876, c. 203, § 13), tobe setaside from the 
net profits of the last six months at the time 
of making a semi-annual dividend, may be 
represented by the bank building. ‘The build- 
ing was built in this case before a guaranty 
fund was required bylaw. But the true answer 
to this contention is that Pub. St., c. 13, § 20, 
does not contemplate any such distinction 
between the guaranty fund and the other 
funds of the bank. ‘The tax imposed by that 
section is assessed on the average amount of 
the bank’s deposits during the six months 
preceding May 1stand November 1st. “ De- 
posits” here means the amounts with which 
the bank stands charged on its books as re- 
ceived from depositors, not any particular 
part of the investments of the bank. Then 
the statute goes on to exempt so much of the 
deposits as are invested in the specified ways. 
It is very plain that the word “ deposits” is 
used in the second half of the section in sub- 
stantially the same sense as it is used in the 
first. It means the total amount received for 
which the bank is accountable. But it does 
not mean merely the identical money re- 
ceived. It means the fund now representing 
the original deposit, and assumes to be equal 
to it. But the guaranty fund is a part of that 
fund. If it were not contemplated that it 
might be needed to repay the depositors the 
amount put in by them, it would not be re- 
quired. ‘The declared purpose of it is to 
meet losses in the corporation’s business from 
depreciation of its securities or otherwise. 

When the act of 1881 proclaimed the pur- 
pose to relieve property from double taxa- 
tion, it plainly assumed, for purposes of prac- 
tical justice, that a tax on average deposits 
came to about the same thing as a tax on the 
bank’s investments at a valuation of them. 
An exemption of certain property to avoid 
double taxation would have been absurd, 
unless the tax on deposits practically taxed 
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that property. But, if .so, a tax on all the 
deposits was treated as equivalent to a tax on 
all the property, not a tax on some selected 
part not mentioned. The statute gives no 
color to the notion that investments, less 
profits and guaranty fund, are taken to be 
equal to the deposits. As we have just said, 
if so, why require a guaranty fund? More- 
over, it isto be remembered that, while the re- 
sult in a case of a successful bank may be that a 
small proportion of its total assets may escape 
taxation, if unsuccessful it has to pay the 
same tax, although it has no profits, and its 
total assets, including the guaranty fund, are 
not enough to pay the deposits in full. We 
are of opinion that the word “deposits” is 
used in this part of section 20 to signify all 
the funds which the bank holds for invest- 
ment. 
Decree for petitioner. 

NOTICE OF NON-PAYMENT—SUFFI- 
CIENCY. 





Supreme Court of Michigan, January 25, 
1889. 





CirizEns’ Nat. BANK v. Capbk, e/ ai. 


A note payable at Romeo, Mich., held by plaintiff bank, 
whereon defendant was indorser, was duly presented on 
the 20th of June, 1887, and protested for non-payment. 
Defendant’s residence was at Ray, eight and a-half miles 
distant, where he was in the habit of receiving his mail. 
The officers of plaintiff knew where defendant resided, 
but were unaware that he received his mail there. Before 
sending notice, the notary made diligent inquiry, and being 
informed that the indorser received his mail at Romeo, de- 
posited in the postoffice there on the day of protest, a no- 
tice addressed to him at that place. Defendant, in fact, 
received no mail at Romeo, and did not receive the notice 
so mailed. Had it been addressed to the place of defend- 
ant’s residence, the notice would not have reached there 
by due course of mail before June 23d. On June 22d, de- 
fendant was personally notified by an officer of plaintiff, 
and shown the note and certificate of protest. He/d, That 
defendant was not servcd with notice. 


Error to circuit court, Macomb county. 

Action by the Citizens’ National Bank of 
Romeo, Mich., v. Richard E. Cade, Peter B. 
Cade and Thomas £. Cade, partners under 
the firm name of R. E. Cade & Co., and 
Hiram M. Cade, on a certain promissory 
note. Judgment for plaintiff. Defendant 
Hiram M. Cade brings error. 
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T. M. Crocker, for appellant. 
& Spier, for appellee. 

SHERWOOD, C. J. The first three defend- 
ants, composing the firm of R. E. Cade & 
Co., made their note payable to the order of 
defendant, Hiram M. Cade, at the bank of 
the plaintiff, for $1,700, three months after 
date, and dated March 17, 1887. Hiram 
Cade indorsed the note, which was subse- 
quently indorsed by a Mr. Reed, and the note 
was then negotiated to the plaintiff. ‘The 
note not being paid when due, was protested, 
and suit against the above named defendants 
was brought thereon. 

‘The only question needing consideration 
here is whether the notice of non-payment 
and protest was properly served on the de- 
fendant Hiram M. Cade. The circuit judge 
held that it was, and rendered judgment 
against all the defendants. Hiram M. Cade 
brings error. He filed an affidavit with his 
pleadings that he never received any notice 
of protest at any time. ‘The cause was tried 
before the court without a jury, and the cir- 
cuit judge found, among others, the following 
facts: “’The notice of protest was in due 
form, and properly certified to. (3.) On the 
20th day of June, 1887, said note was duly 
presented for payment at said bank, and pay- 
ment was refused, and the note was then duly 
protested. Said presentment for payment 
was made for plaintiff by Samuel A. Read, a 
notary public, and cashier of plaintiff, who 
duly protested the same for non-payment, a 
copy of said notary’s certificate of protest be- 
ing hereto attached. (4.) On the said 2oth day 
of June, and between 4 and half-past 4 
o'clock of said day, said notary, in behalf of 
the plaintiff, deposited a notice such as is de- 
scribed in said copy of said certificate of pro- 
test, inclosed in an envelope, with postage 
prepaid thereon, in the postoffice at Romeo, 
said envelope being directed as follows: 
“Hiram M. Cade, Romeo, Mich.;” said no- 
tary, for plaintiff, having on said day, and be- 
fore so depositing said notice of protest, made 
diligent inquiry to ascertain said Hiram M. 
Cade’s postoffice address, and where he re- 
ceived his mail, and being informed that he 
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received it at said Romeo. (5.) ‘The resi- 
dence of said Hiram M. Cade and his place 
of business was at said time, and had been 
for some years prior thereto, in the township 
of Ray, Macomb county, Mich., and about 
eight and one-half miles from Romeo, and 
about 80 rods from Ray Center postoffice, at 
which he was then, and had been for a long 
time, in the habit of receiving his mail, and 
which was his postotfice address. (6.) The 
plaintiff, through its officers, knew that said 
indorser, Hiram M. Cade, resided in Ray at 
the time the note matured, but did not know 
that he received his mail at said Ray Center 
postoffice. (7.) On the 22d day of June, 
1887, Mr. Smith, the vice president of and 
acting for the plaintiff, verbally informed the 
defendant, Hiram M. Cade, at said defend- 
ant’s house in Ray, that said note had been 
presented at said bank for payment at ma- 
turity; that the same was unpaid, and that 
the plaintiff or holder of the note looked to 
him as indorser for payment thereof; said 


Smith having said note, with the notary certi- 
ficate of protest attached, with him at the 
time, and showing the same to said indorser 


Cade. (8.) Had the notice of protest of said 
note so mailed to said Hiram M. Cade at the 
time it was mailed been directed to him at 
Ray Center postoffice, aforesaid, it would not 
have been received at said Ray Center by due 
course of mail before June 23, 1887. (9.) 
The amount due on said note February 6, 
1888, was $1,785.38.” From these findings 
it very clearly appears that the indorser, Hi- 
ram M. Cade, did not have any notice at all 
of the non-payment of the note, such as the 
law requires. He did not reside in or have 
any place of business in Romeo, the place 
where the note was payable; neither was 
Romeo the postoffice at which he got his 
mail. His postoffice address was eight and 
one-half miles from Romeo, and less than 
half a mile from his residence, and had been 
there for some years prior to the time the 
protest was made. It is manifest from the 
findings that the case was not one for depos- 
iting the notice in the postoffice, nor was it a 
notice by mail. See How. St., § 1586. The 
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note was made payable at a particular place. 
In this case the question is not one of defec- 
tive notice, but of the service of any notice. 
The judgment must be reversed as to Hiram 
M. Cade, and a new trial granted. ‘The other 
justices concurred. 


Nore.—Section 1,586 of Howell’s Annotated Statutes, 
Mich., provides: ‘“‘ Whenever the indorser or indorsers of 
any promissory note, or the drawer or indorser of any check, 
draft, or bill of exchange, shall reside or have a place of busi- 
ness, or upon information obtained by diligent inquiry, shall 
be reported to reside or have a place of business in the same 
city, village or township where such promissory note, draft, 
check or bill of exchange is made payable, or may be legally 
presented for payment or acceptance, all notices of the non- 
payment or non-acceptance thereof may be served by depos- 
iting such notices, with the postage prepaid, in the postoffice 
in the city, township or village where such promissory note, 
draft, check or bill of exchange is made payable, or may be 
legally presented for payment or acceptance, properly 
directed to such drawer or indorser at such city, village or 
township; and whenever any promissory note, check or 
draft shall not be made payable at any place, notices of non- 
payment or non-acceptance may be served by depositing the 
same in a postoffice, prepaid, directed to the drawer or in- 
dorser at his reputed place of postoffice delivery, such re- 
puted place of business, residence or postoffice delivery to ‘ 
be ascertained by the best information that can be obtained 
by diligent inquiry therefor.” 


PAYMENT OF CHECK—RECOVERY 
BY BANK AFTER PAYMENT. 


Court of Appeals of Maryland, March 
27, 1889. 


MANUFACTURERS NATIONAL 


1. In the absence of fraud on the part of the holder, the 
payment of a check by a bank isa finality, and the fact 
that the drawer had no funds on deposit will not give the 
bank any remedy against the holder. The presentation of 
a check is a demand for payment, and if it is paid, all the 
rights of the payee have been satisfied and he is not enti- 
tled to ask any questions. 


2. When, with full and perfect knowledge of the facts, and 
without the least element of surprise, imposition or mis- 
representation, a bank has elected to pay a check, the law 
could never permit it to undo the transaction and recover 
the money back. 


Appeal from the circuit court of Baltimore 
City. 

John P. Poe, for appellant. Charles Mar- 
shall and Frederick W. Story, for appellee. 
Argued before MILLER, Rosinson, IRVING, 

SroneE, BryAN and McSuerry, J. J. 

Bryan, J.—When this case was before the 
court on the first appeal, it was decided that 
the Manufacturers’ Bank and Swift were both 
responsible to the trustees of the Bull estate 
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for the full amount of the sum now in con- 
troversy. It was held that the question of 
primary and secondary liability was not pre- 
sented, and the court studiously refrained 
from determining which of these parties must 
ultimately bear the loss, laying down the rule 
as applicable to the case that all parties to a 
breach of the trust are equally lable, and 
there is no primary liability. 68 Maryland, 
236. No further controversy is admissible 
on the questions then decided. Since the 
decree of this court the Manufacturers’ 
Bank has paid to the trustees of the Bull 
estate the whole of the sum, and we are now 
required to determine whether Swift is bound 
to indemnify the bank in whole or in part. 
We will mention some of the prominent 
facts which show the relations between the 
parties in respect to this matter, and then we 
will consider other matters in evidence which 
are supposed to change or modify these rela- 
tions. Veazey was the trustee of the Gazette 
Publishing Company, and in that capacity 
was required to pay to Swift the sum of four- 
teen thousand one hundred and forty-four 
dollars and eighty-two cents. On the 15th 
day of July, 1886, he delivered to E. O. 
Hinkley, Esq., Swift’s solicitor, a check for 
this amount on the Manufacturers’ Bank, 
signed “I. Parker Veazey, trustee,” and re- 
ceived from him a release of Swift's claim. 
This check was paid by the said bank, 
although Veazey had no funds in the bank at 
the time of payment properly applicable to 
this purpose. If there were nothing further in 
the case, the question would be of the simplest 
possible description. It is the duty of a bank 
to know the state of its depositors’ account, 
and if it makes a mistake in this respect it 
must abide the consequence. ‘The presenta- 
tion of a check is a demand for payment ; if 
it is paid, all the rights of the payee have 
been satisfied and he is not entitled to ask any 
questions. It would forever destroy the 
character of a bank in all commercial circles 
if, when it was ready and willing to pay a 
check, it permitted the holder to inquire if 
the drawer had funds there to meet it. It is 
a matter with which he has no concern. In 
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the absence of fraud on the part of the 
holder, the payment of a check by a bank is 
regarded as a finality, and the fact that the 
drawer had no funds on deposit will not give 
the bank any remedy against the holder: 
Addie vy. National City Bank, 45 New York, 
735- 

In Levy v. The Bank of the United States 
(Binney, 37, and 4 Dallas, 234) one Thomas 
passed to Levy a check on the bank purport- 
ing to be drawn by one Wharton in favor of 
‘Thomas or bearer; this check was received 
by the teller and entered to Levy’s credit in 
his bank book as cash. On the same day, in 
the course of a few hours, it was discovered 
that the signature to the check was a forgery, 
and as soon as the discovery was made notice 
of it was given to Levy. It was held that the 
loss must fall on the bank. ‘This decision is 
cited with approval by the supreme court of 
the United States, in United States Bank v. 
Bank of Georgia, 10 Wheaton, 333. It is 
also approved by this court in Commercial 
and Farmers Bank v. First National Bank, 
30 Md., 19, where the case in Wheaton and 
other cases of similar bearing are also 
adopted. Unless there is something to take 
the present case out of the general rule, we 
think it very clear that the payment of 
Veazey’s check was conclusively binding on 
the Manufacturers’ Bank. 

When Mr. Hinkley received this check 
from Mr. Veazey he deposited it in the 
Union Bank to the credit of Hinkley & 
Morris, a legal firm of which he was the 
senior member. On the following day it was 
sent through the clearing house to the Manu- 
facturers’ Bank, and, payment of it being 
refused it was returned to the Union Bank. 
Thereupon it was delivered to Hinkley, and he 
gave the Union Bank the check of Hinkley 
& Morris for the same amount to counter- 
balance the credit they had received for it, 
Within a few minutes after he received the 
Veazey check, Mr. Hinkley was informed by 
Mr. Veazey, and Mr. Hindes, the cashier of 
the Manufacturers’ Bank, that the check was 
** all right,” and he immediately deposited it a 
second time in the Union Bank, and in the 
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course of the day it was paid. ‘The occur- 
rence must now be noticed which caused this 
mode of dealing with the check. Messrs. 
Veazey and E. Calvin Williams were trustees 
of the Bull estate, and as such were entitled 
to receive from J. C. C. Justis twenty-eight 
thousand one hundred and twenty-one dol- 
lars and fifty-five cents. 

During the absence of Mr. Williams in 
Europe, Mr. Veazey was authorized by an 
order of court to receive the money. On 
the 15th day of July, 1886, a check on the 
Mechanics’ Bank for the amount was de- 
livered to him, which by indorsement was 
made payable to the order of I. Parker 
Veazey and E. Calvin Williams, trustees. 
This check Veazey indorsed and deposited in 
the Manufacturers’ Bank to the credit of an 
account of “I. Parker Veazey, trustee.” This 
check, passing through the clearing house, on 
the following day reached the Mechanics’ 
Bank, and payment was refused because it 
was not indorsed by both of the trustees, 
Veazey and Williams. Notice being given to 
the Manufacturers’ Bank, it, in turn, gave 
notice to the Union Bank that Veazey’s check 
to Hinkley would not be paid. Later in the 
day a deposit was made by Justis to the 
amount of this check in the Manufacturers’ 
Bank to the credit of I. Parker Veazey and 
E. Calvin Williams, trustees, and it was 
agreed between Veazey and the said bank 
that the check to Hinkley should be paid, 
and that it should be altered by affixing the 
name of E. Calvin Williams, trustee, as one 
of the drawers. Of this transaction Hinkley 
was kept in entire ignorance. Notice was 
then given by the Manufacturers’ Bank to 
the Union Bank that the check was recog- 
nized as good, and it was delivered to the 
runner of the former bank. According to 
the rules of the clearing house, this receipt 
and recognition of the check was a payment 
of it, and entitled the Union Bank toa credit 
for its amount in settlement with the Manu- 
facturers’ Bank. 

After the payment thus made the signature 
of the check was altered by Veazey so as to 
read as follows: “I. Parker Veazey, trustee ; 
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E. Calvin Williams, trustee, per I. Parker 
Veazey.” ‘The check when delivered to 
Hinkley was in form and _ legal -effect 
such as he was entitled to receive, and such 
it remained until it was paid by the bank on 
which it was drawn, with a full and entire 
knowledge of every circumstance connected 
with it from its origin until its payment. Im- 
mediately on its payment Mr. Hinkley remitted 
the proceeds to his client, who resided in an- 
other state. On the 28th of September, one 
month and twelve days after the settlement 
of the business, he heard for the first time 
that objections were urged against the payment 
of the check. If the bank could recover 
this money from Swift it would be an ex- 
tremely dangerous matter to do business with 
a bank, no one could know when he could 
safely receive payment of a check. We 


think, however, that the law has provided 
rules for the transaction of this kind of busi- 
ness which are sound and sensible, and which 
promote convenience and security in com- 
mercial dealings. 


When, with full and _ per- 
fect knowledge of the facts, and without the 
least element of surprise, imposition or mis- 
representation, a bank has elected to pay a 
check, the law could never permit it to undo 
the transaction and recover the money back. 
‘The alteration of the signature of the check 
after it had been paid was a nugatory act. It 
could not authorize the bank to charge the 
check against the account standing in the 
name of the two trustees. ‘That account 
could be legally charged only by check signed 
by both of them. Entering the Hinkley 
check on the books of the bank as a debt 
against this account was without significance; 
the responsibility of the bank was not in the 
least degree diminished by such an entry. 
‘The foregoing considerations are intended 
to show how the bank and Swift stand in 
reference to each other. On the former 
appeal it was held that, as against the repre- 
sentatives of the Bull trust, Swift could 
not be “allowed to retain the money which 
had been paid to him from a fund on which 
he had no claim, and which was charged 
against that fund and no other.” _But in the 
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present controversy the Bull trust is in no 
wise interested; it has been fully reimbursed 
for the conversion of its money. ‘This con- 
version was effected by the wrongful change 
in the signature of the Hinkley check after 
it had been paid; a change made without 
Hinkley’s knowledge or consent, and after 
the check had passed out of his possession 
and beyond his control. 

The simplest principles of justice require 
that those who did this great wrong to the 
trust fund should redress the injury which 
they committed. ‘They should be compelled 
to restore the spoliated trust fund to its origi- 
nal integrity. But assuredly there is nothing 
in the transaction which can give them re- 
course against any other person. ‘The respon- 
sibilities of third persons are measured by 
their own conduct. If they have done the 
agents of this mischief no wrong, they cannot 
be required to make them any compensation. 
The bank can derive no special claim from 
the fact that it was dealing in this unauthor- 
ized way with trust funds. With respect 


to the bank, Swift stands like any other 
holder of a check who presents it in the 
ordinary course of business, and receives 
payment without knowledge of any peculiar 
circumstances affecting it. 

In our opinion, the matters which we have 
stated settle the rights and responsibilities of 


these parties. And it is, perhaps, not strictly 
necessary that we should give our views upon 
other questions which have been discussed at 
the bar. We, however, take occasion to say 
that while the officers of the Manufacturers’ 
Bank committed great errors of judgment, 
there was not the least purpose to do any 
intentional wrong to anybody. We regard 
the conduct of Hinkley as highly becoming 
to an upright and intelligent solicitor. We 
are satisfied that he did not know, and had 
no reason to believe, that Veazey was com- 
mitting a breach of trust. A gentleman 
from his office, who, at his request, called on 
Veazey for the money due the Gazette 
Publishing Company, had been told by 
Veazey that it was “out on feall; that he 
would have to give some notice, and that it 
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would take several days to get it in.” Veazey 
also told Hinkley that he would have to give 
“notice” before he could get it. When he 
received Veazey’s check it was in a form 
sufficient and appropriate to pay money of 
the Gazette Publishing Company, and it was 
deposited in bank in strict conformity to the 
usual course of business. With regard to 
Mr. Hindes’ testimony in reference to a con- 
versation which he says he held with him in 
the Union Bank on the 16th of July, about 
half-past twelve o’clock, we are constrained 
to think there is some error. He says that 
he told Hinkley that the check would not be 
paid, and that Mr. Williams was associated 
in the matter. Hinkley positively and em- 
phatically denies that any such conversation 
took place, and that he does not remember 
that he wes in the Union Bank on that day 
except on one occasion, and that was about 
eleven o’clock, immediately after he had been 
assured both by Veazey and Hindes that the 
check was “all right.” 

Mr. Wells, the cashier of the Union Bank, 
testifies that he saw him at this time, and no 
one connected with the bank testifies that he 
was there at any other time during the day. 
The singularity of such a conversation must 
have made an impression on his mind which 
he could not have forgotten. Let us consider 
how the case would have stood. A check for 
a large amount is refused payment ; immedi- 
ately afterward the holder is informed by the 
drawer of the check, and the cashier of the 
bank which refused it, that it was all right, and 
he is requested to redeposit ; in about an hour 
and a half he is informed by the same cashier 
that it will not be paid ; and then, after the de- 
lay of about an hour, the check ispaid. Anex- 
perience so unusual and extraordinary must 
have made a lasting impression on the mem- 
ory. Mr. Hindes probably mistook some 
other person for Mr. Hinkley, or he may 
have confounded together some of the many 
conversations which took place on this sub- 
ject. 

The decision of the circuit court is in 
accordance with our views, and it will be 
affirmed with costs. Order affirmed with costs. 





THE BANKING 
ABSTRACTS. 


‘Trust Monry—PARTNERSHIP. 

F. having money belonging to his wife, 
which she had placed in his hands, delivered 
$800 of the trust fund to the clerk of a firm 
of which he was a member, and directed the 
clerk to credit the amount to his personal 
account, stating at the time that he would 
need the money in a few days, and would 
draw it out. The clerk made the entry as 
directed, and deposited the money in bank to 
the credit of the firm. ‘The clerk knew the 
money belonged to F.’s wife, but it does not 
appear that the other members of the firm 
knew that fact. ‘The deposit was made De- 
cember 3d, and December 17th, the firm 
check was drawn by F. in favor of R. for 
$800, and was paid the same day. It does not 
appear that there was any intention on the 
partof F.or his partners that the money 
should be used by the firm. e/d, That the 
firm was not liable for the money after it was 
withdrawn by F. ‘This fund did not come 
into the possession of the firm in any sense 
other than that in which it would have gone 
into the possession of a bank in which it 
might have been deposited by F. Ail, 
Fletcher & Co.’s Assignee v. Fletcher, etc., 
Superior Court of Kentucky, March 20, 1889. 


Stock SUBSCRIPTION—GUARANTEE OF 
DIVIDENDS. 


Appellant as an inducement for appellee to 
subscribe to the capital stock of a corpora- 
tion, proposed to guarantee to her a dividend 
of 10 per cent. upon all of her paid-up stock 
if she would allow him the dividends actually 
earned by the company. ‘This proposition 
was accepted, and appellee subscribed the 
amount proposed, and appellant gave to her 
a writing whereby he agreed to pay her “a 10 
per cent. dividend” on the amount of her 
paid-up stock in the corporation referred to. 
Appellee paid the amount of her subscrip- 
tion. Held, That the contract is binding 
upon appellant. It is based upon a sufficient 
consideration and is not illegal. Nor can the 


LAW JOURNAL. 59 


agreement be restricted to the payment of the 
dividend for one year. It must be construed 
as continuing during the life of the company, 
which, unless sooner ended by the act of the 
stockholders, is to continue, as fixed by the 
articles of incorporation, for a period of 
twenty years. Collins v. Alvery, Superior 
Court of Kentucky, April 17, 1889. 


ENGLISH DECISIONS. 
BANKER AND CUSTOMER—DEPOSIT 
IN TRUST—FAILURE OF BANKER 
—RIGHT OF DEPOSITOR TO RE- 
CEIVE DEPOSIT IN FULL. 


High Court of Justice, England, Queens 
Bench Division, February 13, 1889. 


Re Brown £x parte Putt. 


J. P. on the 3d April, 1888, received on behalf of 
foreign principals a cheque for £154 3s. 8d. drawn 
on an English bank, which on the same day he 
handed to A. B., a banker, “to keep the money 
for him in trust” and received a receipt. About two 
days afterward J. P. received £4 18s. 6¢. from A. B., and 
on or about the 13th April £19 5s. 10d. from him. Both 
these sums were required to send abroad. On the roth 
April a receiving order was made against A. B. on which 
he was adjudicated bankrupt, and his trustee claimed the 
proceeds of the cheque. J. P. applied to the court. 

Heid, (allowing the application) that, as the cheque was 
handed to A. B. in trust, the relationship of banker and 
customer did not exist between the parties, and so the 
trustee was not entitled to the money. 


This was a motion on the part of Julius 
Plitt for an order that £129 10s. received or 
collected by the bankrupt, as agent or in 
trust for Julius Plitt, be paid to him out of 
the bankrupt’s estate. 

The debtor Brown carried on business as a 
banker and money-changer at 79 Lombard 
street, London, as Alexander Brown & Co. 

On the 3d April, 1888, Julius Plitt, of 
Lubeck, Germany, received on behalf of 
his principals a cheque on the London Joint 
Stock Bank, Charter-house street branch, for 
£154 35. 8d., and on the same day handed 
the cheque to Alexander Brown. 

Plitt had no banking account with Brown, 
and received from him the following receipt : 


“Received of Julius Plitt, Esq., cheque on 
Joint Stock Bank, Charter-house street 
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branch, for one hundred and _ fifty-four 
pounds, 3s. 8¢ for collection. 
“For Alexander Brown & Co 
“£154 38. 8d. “ Alex. Brown.” 


Brown paid the cheque into his account 
with Messrs. Barclays, who obtained cash for 
it, 

Shortly afterwards Brown paid to Julius 
Plitt £4 18s. 6¢.and on the 13th April a 
further sum of £19 5s. 10d. 

On the roth April a receiving order was 
made against Brown, and he was adjudicated 
bankrupt; and the trustee in bankruptcy 
claimed the balance of the cheque, and this 
was a motion by Julius Plitt that he was en- 
titled to the same. 

Sidney Wolf for Julius Plitt. (Julius Plitt was 
called and stated: “I asked him (meaning 
Brown) to keep the money for me in trust, 
so that [had not to keep the money at my 
hotel. ‘lhe £4 18s. 6¢@. was for a 100 mark 
note. I handed in the cheque to Brown on 
the 3d April, and I got this £4 18s. 6d. from 
him a day or two afterwards. I got the 
£19 5s. 10d. from him about eight days 
afterwards to send off to Germany to 
square an account. I have no London 
bankers. Brown gave me a receipt for life 
and death.)” ‘The relationship here was that 
of cestut gue trust, not that of banker and 
customer. ‘The money was always Plitt’s and 
so the balance in the hands of the official 
receiver at the time of the receiving order 
was his too. ‘The case of 4x parte Dale ; 
Re West of England Bank (40 L. 'T. Rep. 
N. S., 712; 11 Ch. Div. 772, 778) is dissented 
from in case of Ae Hallet (42 L. 'T. Rep. 
N. S., 421; 13 Ch. Div., 69). He also 
cited x parte Edwards, 2 Mon, D, & De 
G., 241. 

Bernard Abrahams, for the trustee—The 
trustee merely wants the court’s direction as 
to how he is to act in this matter. What we 
contend is, that the money when in the bank 
remained there on deposit, and the fact that 
Plitt had received two sums on account, re- 
duces this to an ordinary banking tranrac- 
action. x parte Pease; Re Boldero, 1 
Rose, 232. 
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Cave, J.: I am of opinion that the rela. 
tionship between the parties in this instance, 
was not the ordinary one of banker and cus. 
tomer. When that exists, a banker can use a 
customer’s money, and nothing then is created 
but a debt from the banker to his customer, 
Here the case is a different one.  Plitt says 
he handed this cheque to the banker in order 
that the banker might receive it, and hold it as 
trustee for him, and if this is a correct state- 
ment, then the relationship is not that of 
banker and customer. Whether Brown ought 
to have mixed up this money with his own, I 
do not stop to consider, as he never allowed 
his account to run so low as to touch this 
money; had he done so he would have com- 
mitted a breach of trust. If I take a £5 
note to a man, and ask him to take care of it 
for me, it does not justify him in employing 
itand making himself my debtor ; but, as to 
bankers, the common practice exists in order 
to enable the banker to use the customer's 
money. I come to the conclusion that Plitt 
is to have this money, and I make a declara- 
tion to that effect. 

Order accordingly. 


CANADIAN CASES— ABSTRACTS. 


CHEQUE—MARKING Goop BY BANK—ErF- 
FECT OF—DISCHARGE OF DRAWER. 

The payees of a cheque drawn on the Cen- 
tral Bank took it between two and three 
o'clock of the day on which it was drawn, 
to the bank, and at the payee’s request, the 
cheque was marked good, the bank, in ac- 
cordance with their custom, charging the 
amount of the cheque to the drawer’s account. 
The payees, a few minutes before three 
o'clock, took the cheque and offered it as 
part of a deposit at another bank, but it was 
refused, and on the same day about five 
o'clock, the Central Bank suspended pay- 
ment. On the following day the payees pre- 
sented the cheque to the Central Bank, but 
on account of the bank having suspended, 
payment was refused. //¢/d, ‘That the draw- 
ers of the cheque were discharged from all 
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iability thereon. Boyd v. Nasmith, High 
Court of Justice for Ontario, Common Pleas 
Division, 1889. 


Promissory Nore—Suitr By Payee—VALID- 
rry WHEN PAYABLE IN CURRENCY—STAMPS 
—DISCHARGE OF SURETY. 

A promissory note made payable to John 
Souther & Son was sued on by John Souther 
& Co. 

Held, that it being clear by the evidence 
that the plaintiffs were the persons designated 
as payee, they could recover. 

It was no objection to the validity of a 
promissory note that it is for payment of a 
certain sum in currency. Currency must be 
held to mean “United States Currency,” par- 
ticularly when the note is payable in the 
United States. 

If a note was insufficiently stamped the 
double duty may be affixed as soon as the de- 
fect comes to the actual knowledge of the 
holder. ‘Ihe statute does not intend that 
implied knowledge should govern it. 

The appellant claimed that he was only a 
surety for his co-defendant, and that he was 
discharged by time being given to the princi- 
pal to pay the note. 

Held, that the fact of time being so given 
being negatived by the evidence, it was im- 
material whether appellant was principal or 
surety. 

Wallace v. Souther, Supreme Court of 
Canada, March 18, 1889. 


Notes SECURED By MorTGAGE—RENEWALS 
—WAREHOUSE REcEIPT— RENEWAL OF 
Notes SECURED THEREBY — EFFECT ON 
SECURITY. 

If a bank holding a mortgage as additional 
security for the payment of certain notes sub- 
stitutes for these notes renewals from time to 
time, without, however, receiving actual pay- 
ment, the whole series of notes and renewals 
form links in one and the same chain of lia- 
bility, which is secured by the mortgage, 
although as a matter of bookkeeping, the bank 
may have treated the first notes and the sub- 
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sequent substitutionary notes as paid by the 
application of the proceeds from time to 
time of the renewals. 

The simple renewal of notes by a bank 
is not a “negotiation” within the mean- 
ing of § 53, subs. 4 of the bank act, so 
as to validate a warehouse receipt taken as 
collateral security, no new advance being 
made, and no valuable consideration being 
given or surrendered contemporaneously by 
the bank, which might represent the incep- 
tion of a new transaction or negotiation of 
securities. Dominion Bank v Oliver Su- 
preme Court of Judicature for Ontario, 
Chancery Division, April 1, 1889. 


PARTNERSHIP — SPECULATING IN Lanps— 
CHEQUE PAYABLE TO ORDER OF ‘THREE 
PARTNERS INDORSED BY ONE—RIGHT OF 
Bank TO Pay—ACQUIESCENCE OF DRAWER 
MONTHLY STATEMENTS. 

R. K. & M. formed a partnership for the 
purpose of buying and selling lands on spec- 
ulation. R. held a power of attorney from 
M. authorizing him to buy, sell and mort- 
gage, and use M’s name in so doing. R. ne- 
gotiated a loan with the Manitoba Mortgage 
Company, and assigned as security certain 
mortgages given to the three partners, and 
executed the assignments in M’s name as his 
attorney. A cheque for the amount of the 
loan was drawn by the mortgage company, 
payable to the order of R. K. & M., which 
cheque was delivered to R., who indorsed it 
in his own name and as attorney for the other 
payees, and received the cash. M. after- 
wards successfully defended a suit by the 
mortgage company on the covenants in the 
assignments of the mortgage, his defense be- 
ing that he had received no benefit from the 
proceeds of the cheque given to R. The 
company then sued the bank on which the 
cheque was drawn for the amount of the 
same, as an unpaid balance of its deposit in said 
bank. 


Held, 1. That lands acquired by partners 
engaged in buying and selling lands on specu- 
lation are, in equity, considered as person- 








































































62 THE BANKING 


alty, and may be so dealt with by the part- 
ners. 

2., ‘That from the nature of the business, R. 
had power to effect the loan and make an 
equitable assignment of the mortgages, which 
a court of equity would compel the other 
partners to clothe with the legal estate. 

3- That R. having such power and having 
a right to receive cash for the loan, could use 
the names of his partners in indorsing the 
cheque, and the bank was justified in assum- 
ing that he did so for the purpose of the 
partnership business and in paying it on such 
indorsement. 

Held, also, that the company, having for 
two years received monthiy statements from 
the bank in which the cheque so paid affected 
its balance on deposit, must be considered to 
have acquiesced in the payment, R. having 
failed in the meantime and the position of 
the bank as to recourse against him being 
altered for the worse. Appeal dismissed. 

Manitoba Mortgage Co. v. The Bank of 
Montreal, Supreme Court of Canada, Feb- 


ruary 8, 1889. 


QUERIES AND REPLIES. 





MONTGOMERY, ALA., May' 24, 1889. 
Editor Banking Law Journal: 

Dear Sir: Is a bank who discounts a note 
and takes collateral security for its payment, un- 
der any obligation to give a receipt for such col- 
lateral? R. 

Answer. ‘The Alabama legislature, by act 
approved February 12, 1879, amended 
January 27, 1883, have enacted that all bank- 
ing, insurance, and other corporations, and 
all private bankers, brokers, and other per- 
sons engaged in the business of making dis- 
counts, or lending money, must, if demanded, 
give a receipt or acknowledgment in writing 
to the borrower, for any collateral received 
by them for a loan or discount. The re- 
ceipt must designate or describe the collateral, 
the amount and character of the debt, and 
the time when due. [If the collateral con- 
sists of negotiable bonds, the series number 
must be given in the receipt. 
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St. PauL, MINN., May 23, 1889. 
Editor Banking Law Journal : 

DEAR SIR: What is the law of Minnesota as 
to the effect of making a note payable ‘in cur. 
rency.” Is its negotiability thereby destroyed ? 

SUBSCRIBER, 

Answer. It has been held in Minnesota 
that a promissory note, or bill of exchange, 
payable in “currency,” is payable in money, 
and negotiable. Butler v. Paine, 8 Minn, 


324. 





CLEVELAND, O., May 25, 1889. 
Editor Banking Law Journal: 

DEAR Sir: In sending notice to indorsers 
upon the dishonor of a draft, is it necessary to 
send notice to the indorsers for collection as well 
as indorsers for value, or to the latter only? 

NOTARY. 

Answer. An indorser for collection is 
entitled to notice of dishonor as well as an 
indorser for value. State Bank v. Ayers, 2 
Halst., 130. Bank of U.S. v. Davis, 2 Hill, 
451. McNeal v. Wyatt, 3 Humph., 125. 
Scott v. Lifford,g East., 347. Seaton v. 
Scovill, 18 Kan, 435. 


NEw YORK, May 27, 1889. 
Editor Banking Law Journal: : 


Dear SirR:—Must co-executors all unite in sign- 
ing checks to draw money from the bank in which 
they deposit the funds of the estate ?—D. 


Answer. The question asked cannot be 
said to be settled by the authorities. From 
the general principles which have been laid 
down as to the power of executors, and the 
analogy of decided cases, it would seem that 
the signature of one of several co-executors 
to a check would be sufficient authority to the 
bank to pay it, but in a Pennsylvania case, 
hereafter mentioned, the contrary is expressly 
stated. 

A distinction in principle was early made 
between executors and trustees, and while the 
latter were all required to join in an act, the 
acts of any executor, in respect of the admin- 
istration of the estate, were deemed to be the 
acts of all.. Thus, in 1749, in the case of 
Can v. Read (3 Atk., 695) where a debtor to 
a bankrupt estate had paid the debt to one 
assignee—and the co-assignee had not joined 
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inthe receipt, Lord Hardwicke said he never 
knew any determination that a debtor to a 
bankrupt’s estate, paying the debt to one 
assignee, and taking his receipt would be dis- 
charged ; but, if the assignee did not bring 
this sum to account, and was insolvent, he 
doubted whether the debtor to the bank- 
rupt estate would not be liable to pay it over 
again; for though payment to one executor is 
good, because they have each a power over 
the whole estate of the testator, and are con- 
sidered as distinct persons, yet assignees of 
bankrupts are in the nature of trustees, and, 
unless the debtor to the bankrupt estate had 
taken a receipt from the co-assignee, it is 
not an absolute discharge. 

In Ex parte Rigby, 19 Ves., Jr. 462 (1815), 
Lord Eldon held that the signature of one 
trustee to a bankrupt’s certificate, without 
authority to act for the other, was not suffi- 
cient, saying: “ One executor can doany act; 
but that is not so as to trustees. I do not 
think the signature of one trustee sufficient.” 

In IVheeler v. Wheeler in the Supreme 
Court of New York, 9 Cow., 34 (1828), it 
was held that one of two executors might 
assign a note belonging to the estate of their 
testator, or pledge it as collateral security for 
a judgment obtained against the testator’s 
estate, and Woopwor tH, J., said : “It appears 
to be well settled that if a man appoint sev- 
eral executors they are esteemed in law as 
but one person, representing the testator ; and 
that acts done by any one of them which re- 
late to the delivery, gift, sale or release of the 
testator’s goods, are deemed the acts of all.” 

And in Dwight v. Newell, 15 DL, 333 
(1854), a similar decision was made that one 
of several executors might assign a promissory 
note, made payable to the testator; and 
Treat, C. J., said: “ It is well settled by au- 
thority that one of two or more executors 
possesses the power of disposing of the per- 
sonal assets of the testator as fully as when 
all join in the act of transfer. ‘They have a 
joint and entire authority over the per- 
sonal estate, and the dona fide acts of one in 
respect to that estate are binding upon the 
whole. ‘They constitute in law but one per- 


LAW JOURNAL. 63 


son, representing the testator, and the act of 
one is deemed to be the act of all.” 

At common law the discharge of a debt by 
payment to one of two or more joint execu- 
tors will be valid. And where joint executors 
have obtained a decree of the court of pro- 
bate under statutory powers for the compro- 
mise,of a disputed claim, upon some alleged 
debtor to the estate, an adjustment by either 
of the executors will be treated as the act of 
both. 


Redfield on Wills, vol. 3, p. 225; Gi/man 
v. Healey, 55 Me., 120; Chariton v. Earl 
of Durham, 17 W. R., 348. 

In the latter case it was determined that 
the receipt of one joint executor for moneys 
due the estate was a good discharge both at 
law and in equity. 

Enough has been cited to show the power 
with which a single executor is clothed in the 
management of the estate, apart from his co- 
executor, and to furnish general authority for 
the proposition that it is within the power of a 
single executor to check out the funds from 
the bank without his co-executor joining in 
the act. 

But the case of De Haven v. litliiams, 80 
Pa. State, 
nearly to the particular question under dis- 
cussion, and is of contrary purport. 


480, (1876), approaches more 


In that case co-executors deposited money 
of the testator with bankers to their joint ac- 
The bankers failed, and 
entered into an agreement with their creditors 
by which all their property was passed to a 
trustee for the creditors, and, upon all the 
creditors signing, the bankers were to be re- 
leased‘from the debts owing by them. All 
the creditors signed, one of the executors 
signing for the estate. It was held that one 
co-executor could not, without the knowledge 
and assent of the other, release the demand 
against the bankers and agree to look soiely 
to the fund in the hands of the assignee. ‘Vhe 
court in its opinion, reviews the law as to the 


count as executors. 


power oi a single executor to bind his co-ex- 
ecutor, ‘and in addition to deciding the par- 
iicular question before it, expresses its opinion 
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on the very point here considered, negativing the 
proposition that a single executor has power 
to withdraw funds from the bank without the 
signature of his co-executor. ‘The opinign 
will be of interest in this connection, and the 
material parts are given as follows : 

“Tt is well settled, in general, that the acts 
of one co-executor bind the others, by reason 
of the confidence reposed in them individu- 
ally, in consequence of which each has full 
power over the assets. Be/tshovver v. Dar- 
ragh, 16S. & R., 327, 329. ‘This is an ex- 
ception to the rule that when a trust or au 
thority is delegated for mere private purposes, 
the concurrence of all who are intrusted with 
the power is requisite to its due execution : 
Sinclair v. Jackson, 8 Cowen, 533, 583; and 
distinguishes executors from trustees who are 
regarded by equity as forming one collective 
trustee, and must, therefore, execute the du- 
ties of the office in their joint capacity. 
Vanderver’s Appeal, 8 W. &S., 405, 409. 

* * * It is at the same time equally 
well established that executors may join in 
the administration of the assets; and such is 
ofter the better course as affording an addi- 
tional guaranty to the creditors and legatees. 
Under these circumstances, each is respon- 
sible for the safe-keeping of the fund, and 
cannot allege the neglect or misconduct of 
another as an excuse for a loss which would 
not have occurred if he had been diligent. 
Mendes v. Guedalla, 2 J, & H., 259. Ordi- 
narily, an executor is not liable for nonfeas- 
ance; but if he enters on the execution of 
any part of the trust he cannot stop short, 
and must do all that is requisite to conduct 
the business to a successful termination. An 
executor who unites in the collection of a 
debt cannot get rid of his responsibility by 
leaving the proceeds in the custody of his as- 
sociate, and should, on the contrary, take 
such measures as will prevent the fund from 
being used without his knowledge. ‘The place 
of safe-keeping must consequently be one 
where both can exercise a control or super- 
vision. ‘The authorities accordingly agree 
that money which has been received by a co- 
executor should be deposited to the joint ac- 
count ; and if this precaution is not observed, 
and a loss ensues through the fraud of him 
who is intrusted with the fund, a chancellor 
will visit the consequences on both. See 
Clough v. Bond, 3 Mylne & Craig, 490; 
Langford v. Gascoyne, 11 Vesey, 333- Under 
these circumstances they are still executors, 
but executors charged with a fiduciary obli- 
gation which renders them virtually trustees 


LAW JOURNAL. 


as it regards the assets which they have re 
ceived and hold in common. 

The existence of such an obligation im- 
plies the power to fulfill it. ex neminem 
cogit ad vana seu imposstbilia. Vt were futile 
to open a joint account, if one of the deposi- 
tors could withdraw the money. A// must, 
therefore, unite in the receipt or check in or- 
der to discharge the banker; and it follows 
that he cannot rely on a compromise or re- 
lease by one as a defense. ‘l'his is not so 
much an exception to the rule that a pay- 
ment to a co-executor discharges the debt as 
a return to the general rule, to which that is 
an exception, ‘The right of each executor to 
act without the concurrence of the rest 
seems to have been the growth of circum- 
stances. <A testator might have assets in dif- 
ferent counties, and lying as far apart as 
Canterbury and York. It might be difficult 
or impracticable to find anyone who was able 
and willing to assume the whole responsibil- 
ity, and he might appoint a representative in 
either province in the expectation that each 
would collect what lay nearest ‘to his own 
door. So one executor may be chosen for 
his knowledge of accounts and another for 
his skill and sagacity in the adjustment of 
outstanding and disputed claims. Under 
these circumstances it would be useless and 
injurious to require that all should join in 
acts that can better be performed by one. * 
* * * 

It results from what has been said that the 
right of executors to sever in the execution 
of the trust is a concession to expediency, 
which shoul | not be made when the case is 
one for care and judgment and it is possible 
for all to unite without inconvenience. It 
does not, therefore, exist, where a fund aris- 
ing from the collection or sale of the assets 
comes to the hands of two or more executors 
or administrators, or has been deposited to 
their joint account. Under these circum- 
stances there is nothing to exclude the prin- 
ciple that persons acting in a fiduciary ca- 
pacity must concur in every measure affect- 
ing the interests which they represent. See 
Beltshoover v. Darragh, 16 S. & R., 329, 
339; Mendes v. Guedalla, supra.” 


This decision proceeds on the theory that 
the rule that one executor may bind his co- 
executors by his acts is an exception to the 
general rule that all persons acting in a trust 
capacity must concur and unite in any act to 
make it binding ; that the exception has arisen 
from the stand point of convenience in the 
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management of the estate ; and that it should 
not be extended to any act where the execu- 
tors can all unite without inconvenience. 
Applying this test the court considers that 
neither the drawing of money from bank or 
releasing a debtor and agreeing to look solely 
to his assignee, are acts falling within the ex- 
ception, and holds that in this regard the 
general rule governing trustees is applicable ; 
and one executor cannot act without the 
knowiedge and consent of his co-executor. 
The ruling in this case cannot be reconciled, 
in principle, with the general course of de- 
cision that each executor has entire authority 
over the personal estate and that his dona fide 
acts with reference thereto are binding upon 
his co-executors. But while the current of 
authority would seem to authorize the bank 
to pay on the check of a single executor, it 
would probably be better, to save al! ques- 
tion, for the bank to require all the execu- 
tors to unite, wherever expedient, in signing 
the check; or that assent to the act of one 
co-executor in that regard be obtained from 
his co-executors. 


COURT NOTES. 


The motion in the suit of Elijah Smith, 
President of the Oregon Railway & Naviga- 
tion Company against the Oregon & ‘Trans- 
continental Railway Company, Henry Vil- 
lard, and others, to continue the injunction 
recently granted, restraining the defendants 
from issuing any new stock, or making any 
pledge or other disposition of their holding of 
shares of the Oregon Railway & Navigation 
Company, was argued before Judge Barrett 
in supreme court chambers, New York City, 
on May 16th and 17th. ‘The argument was 
finally brought to a close by all the counsel 
entering into a stipulation that no stock 
should be issued until after the meeting of 
stockholders in June, and that the defendant 
might pledge Oregon Railway & Nav- 
igation stock as security for the call loans 
of Oregon & Transcontinental, and for 
the ordinary business of the company. This 
agreement made the submission of the motion 
to Judge Barrett for decision unnecessary. 
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FRIENDLY GREETING. 


A. VAN VALKENBURG, CASHIER UNION STATE 
BANK, La Porte City, Iowa: 
pleased with your initial number of THE BANKING 
LAW JOURNAL. 
for short articles on practical banking. 
that is 
opinion, be strictly devoted to /aw and decisions, 
In that field it is well- 
Others have long since ‘occupied the 


**T am greatly 


I notice, however, that you call 
I think 
a mistake. Your journal should, in my 
as its name implies. 
timed. 
land’ in a general way, and if you encroach, you 
will simply be soliciting the public for a share of 
the ‘rich spoils.’ 
alone and commands patronage. 
‘practical banking’ in its published law and de- 
cisions than all the bankers of the country ever 
dreamed of.” 


Your journal as it is, stands 


There is more 


JoserH H. ALEXANDER, CASHIER UNION Sav- 
INGS BANK, ST. CHARLES, Mo.: 
usal, as careful as leisure permitted, of the first 


**From a per- 


issue, [ am very favorably impressed with the 
value of such a publication to those in the active 
management of banks. There seems to be a 
place and a mission for such a journal, and I hope 


you will have a full measure of merited success.” 


S. H. Terry, 47 LEONARD STREET, N. Y.: 
**T must congratulate you on the character of the 
first issue of your journal. I have not had 
to carefully read every article, but have several, 
and I think them well calculated to 
Digests of de- 


time 
interest not 
only bankers, but bank lawyers. 
cisions like that on the collection of interest from 
national banks when paid usuriously, should be 
very valuable to lawyers. The mere reference to 
cases, as is usually done, always entails much 
labor in hunting them up, even when a lawyer 
has the books reporting the cases in his library. 
Such digests as yours in this instance give the 
legal points at once and with no work. Naturally, 
you will give a full index of contents every year, 
though you have not said this in the initial num- 
ber, and with this each volume will be a treasured 
repository of the laws and decisions, so far as the 
questions have been touched on, that will be re- 


ferred to year after year.” 


R. D. WILLIAMS, PRESIDENT FARMERS’ BANK, 
MECHANICSBURG, OHIO: ‘‘ We received the first 
number of your journal, and are much pleased 


with it.” 
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